
 

www.mhplanning.ie 
 

 

Re: Dublin County Council’s Determination to include Parcel ID DCC000064293 on the 

RZLT Annual Draft Map for 2026.   

A Chara,  

We, McCutcheon Halley of Kreston House, Arran Court, Arran Quay, Dublin 7, act on behalf of 

our client, 

This submission relates to Parcel ID No. DCC000064293 (the 

“Parcel”) and is made pursuant to Section 653D  of the Taxes Consolidation Act 1997 (TCA), as 

amended.  The Parcel is owned by our client and is included by Dublin City Council (DCC) on the 

Residential Zoned Land Tax (RZLT) Annual Draft Map for 2026, see Figure 1.   

The criteria for including land in the draft RZLT maps are set out in legislation.  Guidance has 

been issued by the Department of Housing, Local Government and Heritage for the assistance 

of local authorities.  The relevant legislation and Guidance documents are as follows;  

• Part 22A of the TCA  

• Guidelines on the Operation of Residential Zoned Land Tax (RZLT) RZLT Registration  

• the RZLT Guidelines (Revenue, March 2025)  

• Residential Zoned Land Tax - Guidelines for Planning Authorities (Department of 

Housing, Local Government and Heritage, June 2022)  

It is noted that the referenced Guidelines are for assistance only, they cannot extend the scope 

of the legislation.  In so far as there is any conflict between the wording of the legislation and 

that of Guidelines, the legislation takes precedence.  Without prejudice to this, our submission 

also outlines why, having regard to the RZLT Guidelines, the lands should be excluded.  

 

Dublin City Council  

“RZLT Map”,  

Active Land Management Unit,   

Planning and Property Development Department,  

Block 4, Floor 2 Civic Offices,  

Wood Quay,  

Dublin 8,  

D08 RF3F  
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1.1 Parcel ID DCC000064293   

Parcel ID DCC000064293 is part of the  Naas Road, Dublin 12, and the draft 

map identifies that it covers an area of approximately 0.84 hectares. It is noted that our 

calculation of the area identifies the Parcel as encompassing 0.823 hectares.   

Figure 1 Parcel ID No. DCC000064293 Residential Zoned Land Tax - Annual Draft Map for 2026 (Source: 

Department of Housing, Local Government and Heritage)  

 

Please see Attachment 1 for the required Site Location Plan to a scale of 1:1,000.   

Proof of Ownership is included in Attachment 2.   

   

1.2 RZLT History: Parcel ID DCC000064293   

The site was included on the draft 2025 map published in February 2024.   A submission was 

made to Dublin City Council (“DCC”)  in  March 2024 setting out why it should not be included 

 in the 2025 Map, but DCC issued a determination on 28 June 2024 (“the DCC 2024 

Determination”)  that the site should be included in the 2025 map.  

An appeal was submitted to An Bord Pleanála on 31 July 2024.  
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By Order of An Bord Pleanála (“the Board”)  dated 17 October 2024, it was again determined 

that the site should remain in the 2025 map (“the Board’s 2024 Determination).  

An application for Judicial Review (see Section 1.4)  of the Board’s 2024 Determination is now 

pending before the High Court under Record No. 2024/1586JR.  The reasons why the Board’s 

2024 Determination is wrong and unlawful is set out in full in the Statement of Grounds and 

Affidavit of in those proceedings.  For the same reasons, it is submitted that 

the DCC 2024 Determination and its decision to include the site in the draft 2026 map are 

wrong.   

It would appear that both DCC and An Bord Pleanála (“the Board”)  made similar errors in their 

respective assessments of the site and in the application of the relevant legal provisions when 

making their respective determinations in relation to the 2025 map. The following sets out a 

summary of the errors in law and errors of fact common to the DCC 2024 Determination and 

the Board’s 2024 Determination.    It would appear that the same errors in law and errors of 

fact have again led  DCC to include the site in the draft 2026 map .  The reasons they are wrong 

are set out below at paragraphs (i) to (iv) . DCC is now requested to remove the site from the 

2026 map for these reasons.  

i. The Board and DCC in their respective determinations each erred in law by 

misinterpreting and/or misapplying the provisions of sections 653A and 653B(c)(ii) of the 

TCA 1997, Part 1 of the Planning and Development Act 2000 (as amended) (the “PDA 

2000”), and Part 2 of the Planning and Development Regulations 2001 (as amended) (the 

“Regulations”), in determining that the Site was “vacant or idle” for the purposes of 

section 653B(c)(ii) of the TCA 1997. In particular, the Board and DCC erred in law and/or 

in fact in concluding that a material change of use of the Site had taken place for the 

purposes of the PDA 2000 without the benefit of planning permission. Further, both in 

relation to this conclusion and its application of section 653B(c)(ii) generally, the Board 

and DCC acted irrationally, failed to take into account relevant considerations and/or 

took into account irrelevant considerations.  

ii. The Board and DCC  in their respective determinations each erred in law by 

misinterpreting and/or misapplying the provisions of section 653B(b) of the TCA 1997, 

in determining that the Site met the criterion that it may have access, or be connected, 

to public infrastructure and facilities, including in particular foul sewer drainage and 

water supply, necessary for dwellings to be developed and with sufficient service 

capacity available for such development, and in relation to these matters the Board and 

DCC acted irrationally, failed to take into account relevant considerations and/or took 

into account irrelevant considerations.  

iii. The Board and DCC in their respective determinations erred in law and in fact by 

misinterpreting and/or misapplying the provisions of section 653B(c)(iii)(III) and (V) of the 

TCA 1997, in determining that the Site was not required for, or integral to, occupation by 

(1) energy infrastructure and facilities and/or (2) water and wastewater infrastructure 

and facilities, and in relation to these matters the Board and DCC acted irrationally, failed 

to take into account relevant considerations and/or took into account irrelevant 

considerations.  
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iv. The Board and DCC in their respective determinations erred in law by failing to consider 

whether the Site met the criteria for inclusion on the Draft Map on the relevant dates 

identified in Part 22 of the TCA 1997 and in relation to this matter the Board and DCC 

failed to take into account relevant considerations and/or took into account irrelevant 

considerations.  

  

1.3 Judicial Review Proceedings (2024/1586JR)  

To allow DCC to properly consider the matter and take any advice it needs to take before 

making its determination in relation to the 2026 map, it is considered appropriate that the full 

facts and legal arguments as are currently before the High Court should be made available to 

DCC and that all relevant documents should be provided to DCC.   

Accordingly,  we are attaching;  

• The Statement of Grounds in the High Court Proceedings (Attachment 3)  

• The Grounding Affidavit of (Attachment 4)  

• The Book of Exhibits to the Affidavit of (Attachment 5).  This includes 

the submissions to and determination by DCC and the Board in relation to this Parcel in 

2024 as well as all other documents relevant to the proper assessment of this Parcel as 

required under the Section 653 TCA.  

Each of the issues raised in the Statement of Grounds and Affidavit of applies 

to the recent decision of DCC to include the Parcel in the draft 2026 map and DCC is requested;  

i. to consider each of those issues in making its evaluation pursuant to Section 653E TCA 

1997 as amended and  

ii. to exclude the site from the final map.  

Attachments 3-5 provide the evidence that that based on a correct interpretation of the strict 

wording of the legislation, the Parcel does not now and did not satisfy the relevant criteria as 

defined in Section 653B of the TCA on either of the relevant dates being;  

• 1 January 2025 (the last date for consideration of whether the Parcel meets the relevant 

criteria for inclusion in the RZLT map) and   

• 1 January 2023 (the date which triggers a liability to RZLT in 2026)   

and, therefore, the Parcel must be excluded.   

 

1.4 Conclusion  

In summary, our client seeks the exclusion of their land from the Annual Draft Map for 2026 for 

the following reasons:  
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1. The Parcel is zoned for a mixture of uses including residential use and is therefore land 

which is referred to in paragraph (a)(i) of Section 653B TCA.  Such land may only be 

included on the map if it is reasonable to consider that it is vacant or idle.  The Parcel is 

not vacant or idle because it is occupied by an operating business, and it is 

required for and integral to, the operation of that trade which is carried out on the 

Parcel.  Further the use of the Parcel by is a fully authorised use.  Further details 

of this including a comprehensive analysis of the planning history is set out;  

a. Under Core Ground 1 in the Statement of Grounds (Attachment 3, 

commencing at page 4) .   

b. At section 1.4.3, page 18 of the Appeal to the Board arising from the DCC 2024 

Determination.(Attachment 5 Tab 29)   

2. The Parcel is not “land which satisfies the relevant criteria” as defined in Section 653B of 

the Taxes Consolidation Act 1997 as amended (“the TCA), because it is not reasonable to 

consider that the Parcel may have access or be connected to a public water supply or 

foul sewer drainage necessary for dwellings to be developed and with sufficient service 

capacity available for such development. Further details of this including a 

comprehensive analysis of the services in the vicinity and the appropriate interpretation 

of Section 653B  are set out;  

a. Under Core Ground 2 in the Statement of Grounds (Attachment 3, 

commencing at page 14) .   

b. At section 1.4.1 (page 8) and section 1.4.2 (page 17) of the Appeal to the Board 

arising from the DCC 2024 Determination (Attachment 5 Tab 29).  

3. The RZLT map incorrectly and unlawfully fails to exclude the parts of the Parcel which it 

is reasonable to consider are required for or are integral to occupation by energy 

infrastructure and facilities and water and wastewater infrastructure and facilities. 

Further details of this including a comprehensive analysis of the services in the vicinity 

and the appropriate interpretation of Section 653B  are set out;  

a. Under Core Ground 3 in the Statement of Grounds (Attachment 3, 

commencing at page 22) .   

b. At section 1.4.4 (page 27) of the Appeal to the Board arising from the DCC 2024 

Determination (Attachment 5 Tab 29).  

 

This submission therefore requests that DCC conclude in its forthcoming Notification of 

Determination that Parcel ID No. DCC000064293 does not meet the relevant criteria and so 

should not be included in the final RZLT map to be published on the 31st of January 2026 and 

that Parcel ID DCC000064293 be removed from the Draft RZLT maps.   

Should DCC invite Uisce Éireann or any third party to comment on this submission, then in 

accordance with the rules of natural justice, our client must be invited to comment on any 

submission or response before DCC makes a final determination.    
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Please do not hesitate to contact the undersigned should further information be required.  

  

  

  

 

McCutcheon Halley Chartered Planning Consultants    
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ATTACHMENT 1 
Site Location Plan 
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ATTACHMENT 2 
Proof of Ownership 



Land Registry
County Dublin Folio 248746F
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ATTACHMENT 3 
Statement of Grounds 



THE HIGH COURT 

JUDICIAL REVIEW 

Record N0. 2024/ 1-D 86 JR 

IN THE MATTER OF PART 22A OF THE TAXES CONSOLIDATION ACT 

1997 (AS AMENDED) 

BETWEEN 

APPLICANT 

AND 

AN BORD PLEANALA 

RESPONDENT 

AND 

DUBLIN CITY COUNCIL 

NOTICE PARTY 

(A) APPLICANTS NAME 

(B) APPLICANTS ADDRESS 

(C) APPLICANT’S DESCRIPTION 
a Q 

26 DEC 2824
> 

\\ x 

Eéymmowu Maw-figj \ “mm 
_ {a my,‘  MTRAL n/ 

(1)) RELIEF SOUGHT 

(1) An Order of Certiorari by way of application for judicial review t0 quash the 

Order of the Respondent, An Bord Pleanéla (“the Board”), dated 17 October 

2024 (Reference ) (the “Impugned Order”) confirming the 

determination of the Notice Party to include lands owned by the Applicant at 

Longmile Road, Dublin 12 (the “Site”) on the final map for Residential Zoned 
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(2) 

(3) 

(4) 

(5) 

(6) 

(7) 

(E) 

Land Tax pursuant to Pan 22A of the Taxes Consolidation Act 1997, as 

amended (the “TCA 1997”). 

Such declarations ofthe legal rights and/0r legal position of the Applicant and 

(if and insofar as is appropriate) persons similarly situated and/or of the legal 

duties and/or legal position of the Respondent and/0r the Notice Party as the 

Court considers appropriate. 

If necessary, an Order for the discovery of documentation which is or has been 

in the power, possession or procuremfint of other panies hereto and which is 

relevant to any issue in these proceedings. 

A Stay on the Impugned Order pending the determination of the proceedings 

A Stay on the operation of the Final Map in so far as it affects the Site the subject 

matter of these proceedings pending the determination of thfi proceedings 

Such further 0r other relief as may appear appropriate. 

An order providing for the costs of and incidental to these proceedings‘ 

GROUNDS UPON WHICH SUCH RELIEF IS SOUGHT 

SECTION (E), PART A: CORE GROUNDS 

The Applicant contends that the Impugned Order is ultra vires the Board and invalid 

on the following grounds. 

(1) The Board in making the Impugned Order erred in law by misinterpreting and/0r 

misapplying the provisions of sections 653A and 653B(c)(ii) of the TCA 1997, 

Part 1 of the Planning and Development Act 2000 (as amended) (the “PDA 

2000”), and Part 2 of the Planning and Development Regulations 2001 (as 

amended) (the “Regulations”), in determining that the Site was “vacant 0r idle" 

for the purposes of section 653B(c)(ii) of the TCA 1997 . In particular, the Board 

erred in law and/01' in fact in concluding that a material change of use of the Site 

had taken place for the pulposes of the PDA 2000 without the benefit of planning 
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(2) 

(3) 

(4) 

permission. Further, both in relation to this conclusion and its application of 
section 653B(c)(ii) generally, the Board acted irrationally, failed to take into 

account relevant considerations and/0r took into account irrelevant 

considerations. 

The Board in making the Impugned Order erred in law by misinterpreting and/or 

misapplying the provisions of section 653B(b) of the TCA 1997, in determining 

that the Site met the criterion that it may have access, 0r be connected, t0 public 

infrastructure and facilities, including in particular foul sewer drainage and water 

supply, necessary for dwellings to be developed and with sufficient service 

capacity available for such development, and in relation to these matters the 

Board acted irrationally, failed to take into account relevant considerations and/0r 

took into account irrelevant considerations. 

The Board in making thfi Impugned Order erred in law and in fact by 

misinterpreting and/0r misapplying the provisions of section 653B(c)(iii)(III) and 

(V) of the TCA 1997, in determining that the Site was not required for, or integral 

to, occupation by ( 1) energy infrastructure and facilities and/or (2) water and 

wastewater infrastructure and facilities, and in relation to these matters the Board 

acted irrationally, failed to take into account relevant considerations and/0r took 

into account irrelevant considerations. 

The Board in making the Impugned Order erred in law by failing to consider 

Whether the Site met the criteria for inclusion on the Draft Map on the relevant 

dates identified in Part 22 of the TCA 1997 and in relation to this matter the Board 

failéd to take into account relevant considerations and/or took into account 

irrelevant considerations. 

SECTION (E), PART B: PARTICULARS OF GROUNDS 

CORE GROUND 1: The Board in making the Impugned Order erred in law by 

misinterpreting and/0r misapplying the provisions of sections 653A and 

653B(c)(ii) of the TCA 1997, Part 1 of the Planning and Development Act 2000 (as 

amended) (the “PDA 2000”), and Part 2 0f the Planning and Development 

Regulations 2001 (as amended) (the “Regulations”), in determining that the Site 
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was “vacant or idle” for the purposes 0f section 653B(c)(ii) of the TCA 1997. In 
particular, the Board erred in law and/0r in fact in concluding that a material 

change of use 0f the Site had taken place for the purposes 0f the PDA 2000 and the 

Regulations Without the benefit of planning permission. Further, in relation t0 this 

conclusion and its application of section 653B(c)(ii) more generally, the Board 

acted irrationally, failed to take into account relevant considerations and/0r took 

into account irrelevant considerations. 

Context 

1. The Site is situate at the junction of Longmile Road and Walkinstown Avenue in 

Dublin 12 and measures 0.831 hectares. The Site is zoned Z14 — Strategic 

Development and Regeneration Areas in the Dublin City Development Plan 

2022~2028. This envisages a mixture of uses, including residential use. 

The Site immediately adjoins a larger site known as the  

     

   

     

.. Enabling works for 

the permitted development have recently commenced on foot of these 

permissions. 

 

 

  

which is liable for and pays rates. As a company, 

 is more generally involved in the supply of

  

 (which is located approximately  

). The warehouse portion of the building (‘the Warehouse’) on the Site is 

currently being used for the  The majority 0f s 

business, as a company, comes from online sales, with the vast majority of the 

physical sales taking place at their public showroom in 
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hich is located approximately 650 meters 

from the Site). 

Relevant provisions of the TCA 1997 

4. Section 653B of the TCA 1997 sets out the criteria having regard to which land 

is t0 be included in the draft residential zoned land tax map (the “Draft Map”) to 

be preparfid by a local authority pursuant to section 653C of the TCA 1997 and 

the final residential zoned land tax map (the “Final Map”) to be prepared 

pursuant t0 section 653K of the TCA 1997 (together, the “RZLT Maps”). 

5. Section 653B of the Taxes Consolidation Act 1997, provides that land which is 

zcned for a mixture of uses, including residential use, does not satisfy the relevant 

criteria for inclusion in the RZLT map “unless it is reasonable t0 consider that 

the [and is vacant or idle”. 

6. Section 653A defines “vacant 0r idle” land as: 

“land that, having regard only t0 authorised development under the 

Planning and Development Act 2000, is not required for, 0r integml r0, the 

operation Qfa trade 0r profession being carried out 0n, or adjacent to‘ the 

land 

7‘ In effect, the assessment of whether lands are “vacant or idle” for the purposfis of 

section 653B(c)(ii) involves consideration of the following two questions: 

(i) whether the use of the lands is required for, 01' integral to, the operation of 

a trade or profession being carried out on or adjacent to, the land; and 

(ii) whether that use is an authorised use. 

8. These matters will be addressed separately below but it is first necessary to 

consider the relevant planning history of the Site. 
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The Planning History 

10. 

11. 

12. 

13‘ 

The following grants of planning permission (the “Pen-missions”) have issued in 

respect of the Site. The permitted use as a warehouse Was established by the first 

two permissions referred to below granted in 1978 and 1980 respectively. In his 

report at p. 9 the B0ard’s Inspector states that he carried out an online planning 

search to ascertain the planning history of the Site. However, his online search 

could not have revealed and did not in fact reveal the 1978 or 1980 permissions 

which were not available online, but were archived by the Council. 

Planning permission was initially granted in 1978 under Planning Register 

Reference No. 0194/78 (the “1978 Permission”) to  

The cover letter dated 24 January, 1978, for the 

planning application, states that

 The Ground 

and  

 

Planning permission was granted in 1980 under Planning Register Reference No. 

 

 

s”. 

Flaming permission was granted in 1992 under Planning Register Reference N04 

  

 

,” 

Planning permission was granted in 1999 Lmder Planning Register Reference N0. 

 

? 
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14. 

15. 

16. 

The cover lettsr from   

  

 

 

 

Planning permission was granted in 2005 under Planning Register Reference N0. 

 

 

. 

In 2009, a temporary (five-year) permission was granted under Planning Register 

Reference No‘ 

 

The full description of the pennitted development under the 2009 Temporary 

Permission (the planning application for which was made by the proposed user, 

, who subsequently held the premise under a lease) 

erroneously referred to the existing use of the 

    

 

   

 

 The reference to a prior use as a 

 is an error and n0 planning permission was ever granted for such a use 

of the Warehouse Building. Indeed, the cover letter of application from 

    Temporary 

Permission refers t0 the 2005 Permission for a single storey warehouse “adjacent 

to the ”. Moreover, the Dublin City Council Planner’s 

Report dated 17 September refers in the section dealing with Flaming History to 
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l7. 

18‘ 

the 2005 Permission which confirms the existing use as a warehouse and does not 

make any reference t0 any use as a

The 1978 permission for  enures for the benefit of the land 

pursuant to Section 39(1) ofthe Flaming and Development Act 2000, as amended 

(‘the 2000 Act’).The Counnil Decision 

On 28 June 2024, the Notice Party issued a Notification of Determination (the 

“Council Decision") which concluded that the Site should be included 0n the 

final RZLT map to be published on 31 January 2025. The reasons provided 

included that the lands “are vacant/idle, as there is no active authorised use on 

the lands which is required jbr, 0r integral to, the operation Qf a trade or 

profession being carried out on, 0r aczjacen! l0, the land". 

The Appeal 

19. 

20. 

21. 

McCutcheon Halley, Chartered Planning Consultants, on behalf ofthe Applicant, 

appealed the determination of the local authority by submission dated 31 July 

2024 (the “McCutcheon Halley Appeal Submission”) The grounds of appeal 

included that it was not reasonable to consider that the Site is “vacant 0r idle” for 

the purposes of section 653B(ii), in circumstances Where it is in use for the 

purposes of a business being carried out on or adjacent t0 the Site, which is not 

an unauthorised use. 

An inspector prepared a report on behalf ofthe Board on 3O September 2024 (the 

“IR”)‘ The IR (at [73]) cites the following extract from page 12 of the RZLT 

Guidelines: 

“In the legislation "vacant or idle land " means land which...is not required 

for, or integral t0, the operation 0fa trade 0r profession being carried out 

0n, 0r aafjacenr to the land; the first step is to determine if the development 

on the [and is required for, or integral to a trade 0r profession being carried 

0m on the land 0r adjacent t0 the land" 

The IR further stated (at [73]): 
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22. 

“I consider this landparcel to be vacant 0r idle as the [and is not required 

for 0r integral to the operation 0f a trade 0r profession being carried out 

0n, 0r adjacent l0 the land, with the main McSporl premises no! located 0n 

0r adjacent t0 the 1and,..” 

The IR also stated (at [73]) that it appeared following an online planning Search 

that the cunent use of the warehouse ~ as a unit for the storage o  

by a — does not have the benefit of a grant of planning 

permission The IR concluded that this activity would constitute a material 

change ofuse ofthe Site. 

The Impugned Order 

23. 

24. 

By the Impugned Order made 0n 17 October 2024, the Board confirmed the 

determination of the local authority that the Site be included in the RZLT Maps‘ 

The Impugned Order provided the following reasons and considerations for its 

decision that the land is “vacant 0r idle”: 

“The land is vacant or idle as the land is not required for 0r integral t0 the 

operation Qfa trade or profession being carried out on 0r adjacent t0 the 

land, with the main not located on or adjacent to the 

land. Furthermore, a material change of use appears 10 have occurred 0n 

the land which would have appeared not t0 have the benefit 0f planning 

permission. As such, the land cannot avail 0fthe exclusion as sel out under 

section 6533(0) (11) 0f the Taxes Consolidation Act 1997 as amended.
" 

[Emphasis added] 

In circumstances Where the Board is applying the provisions of a taxation statute, 

there was an obligation on the Board t0 ensure that there was an objective basis 

on for it to “reasonably consider” that the criteria to determine Whether land is 

“vacant or idle” apply in any given case. The Board, in making the Impugned 

Order, erred in law and in fact, and in the absence of any or any reasonably cogent 

evidence, in concluding that: 
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25‘ 

(i) the Site is not required for or integral t0 the operation of a trade 0r 

profession being carried out on or adjacent to the Site; and 

(ii) a material change 0f use of the Site has occurred, which does not have the 

benefit of planning permission 

Furthermore, even if a material change of use has occurred (which the Applicant 

denies), the Board failed to consider whether or not the change of use constituted 

exempted development. 

The “Required for, 0r Integral to” Issue 

26‘ 

27. 

The Impugned Order and the IR adopt an unjustifiably restrictive interpretation 

0f the requirement in section 653A that the subject land be “required for 0r 

integral t0 the operation of a trade 0r profession being carried out on 0r adjacent 

to the land’. The interpretation of this provision by the Board and its inspector 

appears t0 be that it is only the “main” business premises 0f a trade or profession 

that is to be considered when assessing what is “requiredfor or integral t0” the 

operation of that trade or profession (“with the main Mcurl greml'ses not 

located on or adjacent to the land”— IR paragraph 7.3). This amounts to a 

material error of law‘ The words “required for” simply mean ‘necessary’. 

Further, there was no reasonable basis for the Board or its Inspector t0 conclude 

that the Site was “not required for, or integral to” the premises on the 

Site, 0r that the buness being carried on by  therein did not consitute “a 

trade 0r profession being carried out 0n 0r adjacent to the land " for thé: purposes 

0f 653B(c)(ii). 

There is no reasonable basis for holding that a particular trade or profession is 

only “being carried out 0n 0r adjacent t0 the land” if the “main” premises for the 

overall . . By introducing a new 

requirement into section 653B(c)(ii), pursuant to which local authorities must 

assess which element of an overall business caxried out at several locations is the 

“main business” and whether a company’s “main” premises is situated on or 

adjacent to the land, the Board has misinterpreted the section and has taken 

account of irrelevant considerations. 
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28. 

29_ 

Without prejudice to the foregoing, even if the question whether a premises is a 

trade 01' profession‘s “main” premises were an appropriate criterion to consider 

under section 653B(c)(ii) (which is not accepted), the Board and its inspector 

failed to conduct any ‘reasonable consideration’ of whether s “main” 

business and therefore its main premises is situate on the Site. As a company, 

is involved in the supply and sale t. As set out in the 

McCutcheon Halley Appeal Submission (at [613]), the trade involves a six-step 

distribution process which consists o

 The warehouse at the Site 

facilitates the first four of these steps. The final two steps, predominantly, 

although not exclusively occur at s other warehouse in  

. McCutcheon Halley Planning Consuhants have estimated that 

the warehouse at the Site provides 66% ofthe overall trading procfiss, and at peak 

periods it provides 83% of the process (as the fiflh step in the distribution p1'006ss 

* shipping — is handled from the Site). Therefore, it is reasonable to conclude that 

the key element ocSp01T’s trade ~ namely the storage and distribution o  

— is calTied out from the Site‘ 

The business is predominantly conducted online, rather than in-person. 

The Board and its Inspector appeared t0 have concluded that, simply because in- 

person trade, physical sales or customer interaction takfis place at s other 

premises at  that is the “main” premises and that, 

therefore, the Site is not required for any trade or business being carried out on 

or adjacent to the Site. This conclusion is irrational and fails to take account of 

relevant considerations, including the predominantly online nature o

 generallly. 

Material Change 0f Use 

30. In its Evaluation repon, the Council concluded that the permitted warehouse 

building was used  

‘ ” 

However, the said report does not refer to the 1978 pennission (or the 1980 

permission) in addressing what it considered to be the relevant planning history‘ 
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31. 

32. 

33. 

The 1978 and 1980 permissions establish that the primary use of the Warehouse 

Building was for the storage of goods with some ancillary office use, and that it 

was used in connection with the distribution of , 

specifically  premises and/0r agents at the time that the permission was 

granted. As referred to above, the cover letter dated 24 January, 1978, for the 

planning application, states that “the building is to servfi as a central spare parts 

and accassories building for ”, thereby indicating that it was 

serving a catchment of  premises and/or agent’s premises over a wide 

area. The Warehouse Building had an authorised use as a warehouse used for the 

storage 0f goods for the purposes of distribution over a wider area. The Ground 

and First Floor Plans for the 1978 Permission indicate that there were ancillary 

offices, sales counter and staff facilities provided within the Warehouse Building 

Since the granting of the 1978 Permission (except for during the five-year 

lifespan of the Temporary 2009 Permission) the primary use of the Warehouse 

Building has at all material times been for warehousing or the storage 0f goods 

for the purposes of distribution. 

The Board erred in law and/0r in fact in concluding that “a material change of 
use appears to have occurred 0n the lands which would appear not 10 have the 

benefit 0f planning permission. ” 

The Board reached the conclusion that a material change of use had occurred 

without establishing What the previous permitted use was and without considering 

the materiality 0f any change of use which might have occurred (which is not 

accepted) as a result of the commencement of the use ofthe premises by  

In order to determine whether there was a material change of use, the Board and 

its Inspector was obliged to consider Whether (a) there was a change of use; and 

(b) if there was a change of use, whether it was material; Le‘ Whether the change 

gave rise to any materially different off-site planning impacts 0r materially 

different planning considerations. Neither the Board nor its Inspector conducted 

such an assessment. 
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35. Further, in concluding that a material change 0f use had occurred without the 

benefit of permission; the Board and its Inspector also failed to take into account 

the following material considarations: 

(i) 

(ii) 

(iii) 

(iV) 

(V) 

(Vi) 

The fact that the planning permissions to which the Inspector mferred and 

the applications on foot of which they were granted established that the 

existing use 0f the premises was for storage purposes in connection with 

the distribution of the: goods stored. The fact that no enforcement steps were 

ever taken by the Council in relation to the said use for storage purposes. 

The fact that the 1978 and 1980 permissions authorised use for the use of 

the Warehouse Building for the storage 0f goods for the purposfis of 

distribution. The: Board had an obligation to conduct a full planning search 

of the relevant planning history but it appears that the Inspector only 

conducted an online planning search (see IR p. 9) which would not have 

revealed the existence of the 1978 and 1980 pfirrnissions. 

The fact that the 1978 and 1980 permissions enured for the benefit of the 

land and could not be abandoned (see 2000 Act, 539(1), referred to above). 

The fact that the primary use 0f the Warehouse Building by was 

also for storage purposes in connection with the distribution of the goods 

stored and could not, therefore give rise to a change of use and/or material 

change of use. 

The fact that the planning impacts of the use of the Warehouse Building by 

for the purposes of storing  and equipmmt and 

distribution in relation to same, were no different to that of the use of the 

Warehouse Building for the purposes of storage purposes in connection 

with the distribution of spare parts. Any difference in the nature of the 

goods stored was not matfirial for planning purposes. 

The fact that following the expiration of the Temporary Permission, no 

permission was required for the resumption of the normal use of the 
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Warehouse Building (see 2000 Act, 539(3), refen'ed to above). The normal 

use was for the storage of goods for the purposes of distribution‘ 

(vii) The fact that “the main premises not located 0n 0r adjacent 10 [he 

land ” In so far as the Inspector considered this relevant to the question as 

to whether there was a material change of use of the Warehouse Building, 

the Inspector failed to considfir the correct planning unit, being the 

occupational unit, i.e. the Warehouse Building itself. It was not relevant 

that another premises was located at  

and/0r that there was a connection between this business and the trade or 

business being conducted in the prmeises on the Site. 

(viii) If (which is not accepted) there was a material change of use of the 

Warehouse Building, the Board was obliged to consider whether same was 

exempted development. Neither the Board not its Inspector considered 

Whether th¢ change of use was exempted development within the scope of 

Article 10 and Class 5 of the use classes under Part IV of the Second 

Schedule to the 2001 Regulations‘ 

CORE GROUND 2: The Board in making the Impugned Order erred in law by 

misinterpreting and/0r misapplying the provisions 0f section 653B(b) of the TCA 

1997, in determining that the Site met the criterion that it may have access, 0r be 

connected, t0 public infrastructure and facilities, including in particular foul 

sewer drainage and water supply, necessary for dwellings to be developed and 

with sufficient service capacity available for such development, and in relation to 

these matters the Board acted irrationally, failed t0 take into account relevant 

considerations and/or took into account irrelevant considerations. 

The T CA 1997 

36‘ Section 6538(b) of the TCA 1997 provides that land shall meet the relevant 

criteria for inclusion in the Draft Map where, inter alia, it is land that: 

“it is reasonable t0 consider may have access, 0r be connected, t0 public 

ilgfi'astructure and facilities, including roads and footpaths, public lighting, 
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foul sewer drainage, surface water drainage and water supply, necessary 

for dwellings t0 be developed and with szgfi'icient service capacity available 

for such development ". 

The UE Correspondence 

37. 

38. 

As part of the planning process for the Neighbouring Development, the Applicant 

made a pre-connection enquiry to Uisce Eireann (“UE”) regarding the connection 

of the Neighbouring Development to the Irish Water network. By letter dated 11 

February 2020 (McCutcheon Halley Appeal Submission, Attachment 6) (the “UE 

2020 Letter”), UE informed the Applicant’s agents that a new watsr connection 

could only be facilitawd if upgrade works were undertaken to approximately 10 

metres of UE pipe, which are located beneath a roadway at a location 

approximately 850 metres east of the Site. The letter stated as follows: 

“In order to accommodate the proposed connection t0 Irish Water Network 

at the premises, upgrade works are required lo upsize approx, 10m 0f 
existing 250mm PVC pipe with 350mm ID pipe as shown 0n the attached 

figure (red line). Irish Water currently does no! have any plans to extend 

its network in this area‘ Should you wish to progress with the connection 

you will be required t0 fund this network extension. " 

Subsequently, UE submitted a letter to the local authority 0n 25 April 2024 

(McCutcheon Halley Appeal Submission, Appendix 5) (the “UE 2024 Letter”) 

in respect of the inclusion of the Site 0n the Draft Map. That report confirmed 

that the same upgrade works are required in order to service the Site as were 

identified in UE’s letter of 11 February 2020 in respect of the Neighbouring 

Development‘ The report stated, inter alia, as follows: 

“UE can confirm that the subject site is the Sire is serviceable. As per the 

connection enquiry (appended t0 the appeal) in order to accommodate the 

proposed connection to Irish Water Nerwork a! the premises, upgrade 

works are required to upsize approx. 10m of existing 250mm P VC pipe with 

350mm 1D pipe. 10m 0f pipeline is no! deemed substantial”. 
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The Council Decision 

39‘ The masons provided in the Council Decision for including the Site in the Draft 

Map included that the lands “have access, 0r can be connected, t0 public 

infrastructure and facilities, with sufficient service capacity, as confirmed by 

Uisce Eirearm in its report dated 25 April 2024, and having regard f0 the 

brownfield nature of the lands and their location within the built-up footprint of 

the city”. 

The 1R 

40. 

41. 

42. 

43‘ 

The IR states (at [74]) that “the Site is within the urban area and il is reasonable 

to consider that Ihe land may have access m or be connected to public 

inflastructure and fizcilities...necessaryfor dwellings t0 be developed and with 

Snicient service capacity for such development”. 

The IR notes the necessity to upgrade the UE pipe, but states that this does not 

exclude lands where sufficient service capacity is confirmed to exist. 

The IR notes the observation in the McCutcheon Halley Appeal Submission that 

a statutory consent in the form of a road opening licence would be required in 

order to upgrade the pipe, which is situate under a public road. However, the IR 

states that it is a “common and routine occurrence” to apply for such a statutory 

consent/licence. The IR notes the following statement in the RZLT Guidelines 

(at p. 24): 

“. 
. .examples where land would be considered out ofxcope would include 

where the works required Io connect the land to services involve the 

crossing 0f European sites, rivers, streams or rail infi'astructure where 

statutory consents are requir'ef’. 

The IR notes that the requircd works do not fall Within any 0f the aforesaid 

categories. 

The Impugnea' Order 
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44‘ By the Impugned Order, th¢ Board confirmed the determination of the local 

authority that the lands be included in the final RZLT map. The Impugned Order 

contains, inter alia, the following reasons and considerations for that decision: 

“The lands are located within an established urban area and have access 

t0, 0r can be connected t0, as required by 6538(1)) ofrhe Act, suljfizce water 

drainage infiastruclure, along with water supply and foul sewer drainage 

for which there is suflicient capacity available as evidenced by Uisce 

Eireann water supply and wasrewater capacity registers which confirm
v capacity t0 serve [he lands,

' 

45. The Board erred in concluding that the Site met the requirement in section 

653B(b) that lands “have access. or be connected t0 public iryfi'astructure and 

facilities’ including... water supply.“ necessary for dwellings t0 be developed 

and with sufficient service capacity available for such development” (emphasis 

added). Thc position of UE, per the UE 2020 and 2024 Letters, is that a water 

connection for the Site could not be permitted unless an upgrade were undertaken 

10 the UE public network (which network upgrade UE stated that it had no plans 

t0 undertake), Therefore, there was not “sufficient service capacity available” in 

the public water network for a residczntial development on the Site. 

46. The phrase “with suflicz'em service capacity available” in section 653B(b) is in 

the present tense. This is logical, as the RZLT criteria are designed to assess 

whether a residential development could be constructed on a particular site at a 

particular point in time (and affixes the date of accrual of RZLT liability by 

reference to the date on which the land first satisfied the relevant criteria). Despite 

this, the UE 2024 Letter opines that the Site is “serviceable”, provided however 

that upgrades to the public pipfi network are undertaken, at the Applicant’s cost. 

The term “serviceable” does not appear in the legislation and is n01 an appropriate 

criterion by which to assess whether lands are subject to RZLT. 

47. The IR (at [75]) places reliance on the RZLT Guidelines, which provide that “a 

need for network upgrades is not considered t0 exclude lands, where suflicient 

treatment capacity is confirmed lo exist”. This broad claim is not explained or 

justified in any way in th€ Guidelines, other than t0 state, “Further details are 
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48. 

49. 

50. 

provided in section 4 Implementation”. Sfiction 4 of the Guidelines in fact makes 

no further reference t0 upgrades. 

The claim that a nfied for network upgrades does not exclude lands flies in the 

face of the present-tense description 0f public infrastructure in section 653B(b) 

as that “with sufficient service capacity available”. Nor do the Guidelines attempt 

to constrain the remit of the general claim to panicular upgrades, 0r to upgrades 

of a limited scale. The Guidelines instead appear to conclude that the words “with 

sufficient service capacity available” in section 6538(b) 0f the TCA 1997 in truth 

mean ‘where sufficient service capacity can be made available, regardless of the 

scale of the network upgrades required to achieve this, or who is required to 

undertake same’. This is a radical constriction of thc scope of section 653B(b), 

which has no basis in the wording of the legislation. This erroneous interpretation 

was relied upon and/ or adopted by the B0ard’s Inspector as justifying the 

inclusion of the Site on the Final Map,as a consequence of which the B0ard’s 

decision is invalid. It is apparent from the Board Direction dated 15 October, 

2024, that the Board “decided l0 confirm the determination oflhe local authority, 

in accordance with the inspectork recommendation and reasons and 

considerations”. 

The Impugned Order appears to conclude that the only relevant considerations in 

assessing whether lands meet the requirements of section 653B(b) are whether: 

(i) the lands are situate in an urban area, and 

(ii) there is sufficient capacity for a residential dsvelopment on the lands in the 

UE Water Supply and Wastewater Capacity Registers. 

However, UE water supply and wastewater capacity registers merely state 

whether therc is sufficient water supply and wastewatel' treatment capacity at 

Uiscs Eireann trfiatment plants t0 support future development in the area. The 

registers do not identify Whether there is sufficient carrying infiastructure in any 

particular area to convey water and wastewater from a future development to 

those treatment plants. This carrying infrastructure is an essential part of the 

“public infi'astruclure” described in section 653B(b) of the TCA 1997, in which 
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51v 

52. 

53. 

sufficient capacity must be available. The Board thus misinterpreted the 

legislation and failed to take account of the capacity of such carrying 

infrastructure as a relevant consideration‘ 

Although it is unfommately unclear from the Impugned Order what 

considerations the Board took into account, it appears that the Board may have 

influenced by the following extract from the RZLT Guidelines (at p.6; referencmi 

at p.12 of the McCutcheon Halley Appeal Submission): 

"All brownfield lands within existing built up town centre, district centre 

0r local centre type mixed use zonings, should generally be considered t0 

be in-scope, unless lack of capacity in water treatment giants servicing the 

settlement is confirmed by Irish Water.
” 

(Emphasis added) 

Insofar as the aforesaid extract from thfi Guidelines only refers to the capacity of 
water treatment plants, this is an error in the interpretation 0f the legislation, for 

the reasons set out above. Nonetheless, ewn taking the above extract from the 

Guidelines on its merits, the principles it sets out are genfiral ones (as underlined 

by the phrase “should generally be considered’) rather than complete and 

sufflcient criteria for the inclusion of lands in the Draft Map. Where, despite its 

location Within an urban area, it is proven that it is not in fact possible to connect 

a particular landholding to public services (or it is only possible to d0 so following 

upgrade works on public or third-party lands) the landholding cannot be 

considered in scope under the wording of section 653B(b) as “sufficient service 

cagacizjy 
” 

is not “available for such development” 

The IR (at [7.61) relies on the following extract from the RZLT Guidelines (at 

p.24): 

“If the war/Q required t0 connect the land to services are materially 

significant, for example require access to 3’d party lands which are in 

private ownership or would require CPO 0r planning permission in 

themselves, then the land should be considered out 0f scope. 

Nalwithstanding other development or works \1'l1ich may be considered, 
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54v 

55. 

56. 

examgles where land would be considered out of scape would include 

where the works required Io connect the land lo services involve the 

crossing of European Sites, rivers, streams 0r rail irlz/i'astrucrw'e where 

statutory consents are reguired.” 

(Emphasis added) 

The IR concludes that the Site is in scope as the “appeal lands do norfilll within 

these aforementioned categories”, despite the said categories being used in the 

RZLT Guidelines as examples only‘ The construction of a residential 

development 0n the Site would require the opening of a busy public road, which 

would require a road-opening licence pursuant to section 13 of the Roads Act, 

and there is no reasonable or reasoned basis for distinguishing same from the 

works required to traverse a “stream” (which the Guidelines state would generally 

take lands out of scope). 

In any event, the above extract from the RZLT Guidelines refers to works that 

are required “t0 connect” the subject lands t0 public services‘ (This is in line with 

the words “have access, or be connected, t0” in section 653B(b)). However, the 

works in the present case are not works “to connect” the Site to public 

infrastructure, but are works to that public infrastructure itself. This is a crucial 

distinction. There is no statutory basis (on the wording of section 653B or 

otherwise) for rczquiring the Applicant to carry out works to public infrastructure 

— as opposed to works to connect the Site to that public infi'astmcture ~ in order 

to avoid liability for RZLT. 

Finally, the interpretation of section 653B for which the Board has adopted — 

apart from being unsupported by the wording of the section ~is not consistent 

with the State’s guarantee of the protectien of constitutional property rights. For 

the legislation to require landowners to carry out upgrades to public infrastructure 

in order to avoid a penal tax liability would constitute an unjust attack on the 

property rights 0f those landowners under Articles 40.3 and 43 of the 

Constitution. Furthermore, in circumstances Where the infrastmctural upgrade 

benefits the wider community, as in the present case, the imposition of such a 

cost burden 0n a particular (and where that landowner will have no means of 
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5'7. 

58. 

59. 

recovering the costs thereof from other landowners), such an interpretation 

would, addition to being a breach of property rights, would also amount to a 

breach of the constitutional guarantee of equality under Article 40.1 of the 

Constitution, 

It is the Applicant’s case that no reasonable intelpretation of the wording of 

section 653B renders lands in scope where upgrades to the capacity of public 

infrastructure (including the capacity of public carrying infrastructure) are 

required to be undertaken. However, even if such an interpretation were 

reasonably available, that interpretation is, for the reasons set out above, 

inconsistent with the protection afforded to property rights under the 

Constitution. Where two possible intelpretations of a legislative provision are 

available, one of which would render the legislation unconstitutional and one of 

which would render it Constitutional, the Constitutional interpretation must 

prevail. The interpretation contended for by the Applicant (under which a lack of 

capacity in public carrying infrastructure will render lands out of scope) would 

avoid inequality, and an unjust attack on property rights under the Constitution 

and must, thsrefore, prevail 

As for the connection of the Site to wastewater services, it is a condition of the 

planning pfirmission for the Neighbouring seloprnent (Flaming Registry 

Reference No‘ 3228/20) that a spur be constructed to facilitate the future 

connection of the Site to the wastewater drainage system. This will direct 

wastewater through the Neighbouring Development to the existing combined 9B 

trunk sawer situate to the north of the Neighbouring Development on the Naas 

Road. Such a condition was included as it was noted that the Site could not 

otherwise be serviced with foul sewer drainage, there being insufficient capacity 

in the sewer on the Longmile Road. 

In the absence of tht: envisaged spur on the Neighbouring Lands, access to the 

public wastewater network will not be possible for the Site. It cannot, therefore, 

be concluded for the purposes of section 653B(b) that “su ‘zcient service 

cagacigy" is “available for such development? The use of the word “available” 

without any conditionality or qualification can only be interpreted as meaning 
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current availability at the relevant date to be considered rather than availability 

at some unspecified future date, which is also contingent on works being carried 

out filsewhere‘ Moreover, at the time of making the assessment, the Board was 

not entitled t0 assume that the Neighbouring Development would be constructed. 

The Board thus erred in concluding that the Site complied with the criteria under 

section 653B(b). 

CORE GROUND 3: The Board in making the Impugned Order erred in law by 

misinterpreting and/0r misapplying the provisions of section 653B(c)(iii)(IlI) and 

(V) of the 2007 Act in determining that the Site was not required for, or integral 

to, occupation by (1) energy infrastructure and facilities and/0r (2) water and 

wastewater infrastructure and facilities, and in relation t0 these matters the Board 

acted irrationally, failed t0 take into account relevant considerations and/0r took 

into account irrelevant considerations. 

60. 

61. 

Section 653B(c)(iii)(HI) and (V) of the 2007 Act provides that land does not meet 

the relevant criteria where it is land: 

“that it is reasonable t0 consider is required for, 0r is integral to) occupation by- 

“.(111) energy infiastructure and facilities, 

(V) water and wastewater infi'astructure and facilities, ” 

The 1R interprets the provisions of section 653B(c)(iii)(III) and (V), and in 

particular the requirement that the lands be “required for” or “integral to” 

occupation by the aforesaid infrastructure, as involving a consideration Whether 

the Development Plan identifies the lands for the provision of such infrastructure 

and facilities (IR, at [78]). Indeed, the IR appears to treat the designation of the 

lands in the Development Plan as the sole criterion in assessing Whether the lands 

am required for or integral to occupation by such infrastructure and facilities. In 

that regard, the IR states as follows (at [78]): 

"Noting that the Dublin City Development Plan 20222028 does not 

identifi) the subject lands‘ for the provision 0f energy and water 
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62. 

63. 

64. 

infiaslrucmre in accordance with the above, ll is reasonable t0 consider 

that the land parcel is in scope.
" 

In reaching this conclusion, the IR cites the following provision from the 

Guidelines: 

“Where a zoning facilitates residential development, but also makes 

provision for ather uses including the uses identified in (I) — (V11) above by 

way 0f a statement 0r written objective, but does not specifically identzfi/ 

land within a statutory plan for those uses, the whole 0f the land area 

should be considered to be in scope unless the location and scale 0fthe 

excluded uses is clearly set out.
” 

As already indicated above, the Board Direction dated 15 October 2024, that the 

Board “decided t0 confirm the determination of the local authority, in accordance 

with the inspector's recommendation and reasons and considerations”. The 

reasons contained in the Impugned Order Impugncd Order also include the 

statement that “The Dublin City DeveIOpmenr Plan 2022—2028 has not identified 

lhe subject lands for the purposes of energy infrastructure and filcilities and 

water and wastewalerjhcililies” and that, therefore, the Site does not come Within 

section 653B(c)(iii)(III) and (V). It is, therefore, clear that the same rationale 

appears to have been applied in the Impugned Order and in the IR. 

Despite section 653B(c)(iii) of the TCA 1997 making n0 méntion whatsoever of 

a local authority’s development plan, the Board and its inspector thus concluded 

that the determining and/or relevant factor in assessing whether lands are 

“required for” 01‘ “integral to” occupation by ensrgy7 water or wastewater 

infrastructure is whether the lands have been designated for such uses in the 

Development Plan‘ Had the draughtsman of the relevant provisions of the TCA 

1997 intended that the designation of lands in the Development Plan be the 

yardstick by which a decision-maker is to determine Whether the lands are 

required for or integral to occupation by public infrastructure, it would have been 

a straightforward matter to expressly so provide. However, he did not do so‘ The 

words “required for or integral to” must, therefore, be given their ordinaly 

meaning. In transposing into the statutory wording an alternative meaning 
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65. 

66. 

67. 

necessitating rfigard to be had to the Development Plan, which is not provided for 

in the lsgislation, the Board took account of irrelevant considcarations. 

The Board further acted irrationally and/or failed to take into account relevant 

considerations by intelpreting and applying the provision that lands be “required 

for” or “integral to” occupation by public infrastructure in so far as it failed take 

into account 0r attach any 01' any adequate weight to the following relevant 

considerations: 

(i) the physical presencfl of such public infrastructure on those lands; 

(ii) any legal obligation on the landowner not to interfere with and to retain that 

infrastructure; and 

(iii) the stated position of the statutory utility companies (in this case UE and 

the ESB) that the infrastructure is required to remain in place. 

Where essential public infrastructure traverses lands, and where the landowner is 

legally prohibited from removing that infrastructure or from building on, over or 

within a certain number of metres thereof, it is perverse to conclude that the lands 

are not “required for” occupation by such infrastructure. The position adopted in 

the Impugned Order and the IR appears to be that, despite the lands in/dct being 

required for or integral to occupation by such infrastructure, they are to be deemed 

not to be so required in the absence of any designation in the Development Plan 

confirming this to be the position‘ The considfiration given by the Board to this 

criterion is unreasonable and its intelpretation of section 653B(c)(iii)(III) and (V) 

is mistaken in law. The site does not meet tha criteria for inclusion in the Draft 

map having regard to the said provisions‘ 

The interpretation of section 653B(c)(iii) advanmd by the Board would constitute 

an unjustified attack on the constitutional property rights of a landowner‘ In the 

pres¢nt case, a significant part of the Site, comprising approximately 35% of its 

total area, is sterilised by the relevant UE and ESB infrastructure, yet remains 

subject to a penal tax. While the compulsory acquisition of wayleaves, and 

consequent sterilisation 0f land parcels, by statutory bodies has been held to be a 
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68. 

69. 

70. 

permissible restriction of constitutienal rights, the imposition of a funher penal 

tax liability on landowners, in respect of lands that were compulsorily sterilised 

and on which no works can be carrisd out, would be a disproportionate and 

invalid interference with property rights in the present case This, in effect, would 

involvfis the State prohibiting a landowner from building 0n parts of his land and 

then imposing a penal tax liability on him for his failure to do so. 

That the tax liability could ultimately arise by virtue of the failure of the local 

authority in properly designating the lands as being required for such 

infrastructure in the Development Plan only serves to render the interference with 

the landowner’s property rights more arbitrary and unjust 

It is the Applicant’s case that the meaning of the words “required far 0r integral 

to" in section 6538(c)(iii) is clear and unambiguous. It involves a consideration 

of whether the lands are, in fact, necessary for the various infrastructural uses set 

out in that section. However, if there is any ambiguity as to the meaning 0f the 

section, the interpretation that is constitutionally sound must prevail. The 

interpretation contended for by the Applicant would avoid the constitutional 

inconsistency triggered by the approach taken by the Board and so must be 

preferred. 

Finally, the Board’s inspector — and consequently the Board - took account of 

irrelevant considerations in concluding that the Site was not required for or 

integral to the aforesaid infrastructure. The IR (at p. 11) notes that the permission 

granted for the Neighbouring Development “incorporates the on-sile electricity 

and water infiastruclure with open spaces and roads serving the development 

aligned along the utility routes and wayleaves”. The IR, thus, concludes that, 

“This permission demonstrates that a residential development can be 

accommodated with the aforementioned infiaslructure being in situ”. The 

Board’s inspector states that this “reinforces” his view that the Site is not rfiquired 

for, or integral to, occupation by the said infrastructureln so concluding, the 

Inspector misintelpreted section 65 3B(c)(iii) and took into account an irrelevant 

consideration, namely Whether, any development of the Site could be

1 

accommodated with the “aforementioned infi'astructure being in Sim ’ 
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71. 

CORE GROUND 4: The Board in making the Impugned Order erred in law by 

failing to consider whether the Site met the criteria for inclusion 0n the Draft Map 

0n the relevant dates identified in Part 22 0f the TCA 1997 and in relation t0 this 

matter the Board failed t0 take into account relevant considerations and/0r took 

into account irrelevant considerations. 

'72. 

73. 

74. 

75‘ 

Pursuant to section 653C(1)(a) of the TCA 1997, a local authority must publish a 

draft map identifying "land that, based on the information available to it, it 

considers lo be land satisjj/ing the relevant criteria one month grior to the date 

sgecifzed in subsection (2)”. Th6 date specified in subsection (2) is 1 November 

2022. Thus, for the first Draft Map, the date on which the land was to be assessed 

for satisfaction of the relevant criteria was 1 October 2022 (one month prior to 1 

November 2022)‘ 

Pursuant t0 section 653C(1)(b)(i), in preparing a draft map, the local authority 

must specify “the date 0n which based 0n the information available lo it, it 

considers that land referred to in paragraph (a) eSl satisfied lhe relevant 

riteria where thal dale is after 1 January 2022”. £__..J 

Thereafter, pursuant to section 653K, having had regard to the submissions 

received in respect of the draft map and other considerations set out in that 

section, a local authority is obliged to prepare a final RZLT map. 

Section 653M provides for the annual revision of the final RZLT maps. It 

provides, in sub-section 1, that a local authority shall, “by 31 January in each 

year, commencing in 2025, revise the final map previously published by i! under 

this Chapter and publish that final map as so revised". Sub-section 2 and 2(a) 

provide that the process for detfirmining the final map as set out in, inter alia, 

sections 653C and 653K is t0 apply but that, for subsequent years, “references in 

subsections (2) and (3) 0f section 653C to 1 November 2022 shall be construed 

as references l0 1 February in the year immediately prior t0 the year cancerned”. 
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76‘ 

77. 

78. 

79, 

80. 

Accordingly, in preparing a draft map and subsequently a final map for any given 

year, a local authority must assess Whether the subject lands met the criteria for 

inclusion in the RZLT maps on a day one month prior to 1 February in the 

preceding year (Lew on 1 January in the preceding year), Thus, in preparing the 

2025 Final Map (which is the subject of the within application for review), the 

relevant date on which the local authority was obliged to assess whethcr the Site 

met the relevant criteria was 1 January 2024. 

Additionally, section 653K(H) requires that, in preparing a final map, the local 

authority specifies “the date on which [and identified 0n the map est satisfied 

the relevant criteria where that date is after l January 2022”. 

The reason that the legislation requires the local authority to identify the date on 

which the relevant criteria are first satisfied is that, pursuant t0 section 653Q(1) 

of the TCA 1997, lands which met the relevant criteria on 1 January 2022 were 

to be liable to RZLT in 2024 (subsequently deferred until 2025 by section 92(5) 

of the Finance (No.2) Act 2023). Where lands first met the relevant criteria after 

1 January 2022, liability is to commence in the third year following the year in 

which the: land first satisfied the criteria‘ 

Therefore, in preparing the RZLT Maps for 2024, consideration should have first 

been given to the following questions: 

(i) Whether the Site met the relevant criteria on 1 January 2024. If not, it should 

not have been included in the Final Map. 

(ii) when the Site first satisfied the relevant criteria, if that date was after l 

January 2022‘ This will determine when liability to RZLT commences. 

In the present case, there is no indication that the Board 0r the inspector assessed 

either of those questions. The reasons and considerations given by the Board in 

the Impugned Order are all in the present tense, indicating that the date of 

assessment was taken to be the date on which the Impugned Order was made. 

Similarly, the IR adopts a present tense analysis of when the Site met the relevant 

criteria, and does not assess whether the Site met the criteria on 1 January 2022, 
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85. 

86. 

87. 

Section 653AE of the TCA 1997 allows a person who has appealed or sought 

judicial review of a determination of a local authority or the Board that their lands 

be included in the final RZLT map to defer their RZLT liability while the appeal 

or judicial review proceedings remain to be determined. Pursuant t0 section 

653AE(1) an applicant is only entitled to a deferral whers an application for 

judicial review “has been made but not determined’ one month prior to the 

publication of a final map under section 653K or a revised map under section 

653M. 

Therefore, section 653AE only allows a deferral of the taxation consequences of 

the entry of lands on the Final Map Where an application for judicial review “has 

been made but not determined’ by 1 January 2025 (one month prior to the date 

for publication of the Final Map, which is 31 January 2025). 

The Applicant contends that an application for judicial review is “made but not 

determined’ for the purposes of section 653AE on the filing of proceedings, such 

that the Applicant will be entitled to a deferral pursuant to that section having 

filed the within proceedings prior to 1 January 2025' The Applicant is seeking 

clarification from Revenue that this interpretation is accepted by Revenue, and 

seeks a stay on the Impugned Order such that no liability to RZLT will arise 

pursuant to the Impugned Order while the within proceedings remain to be 

determined. 

SECTION (E), PART C: JURISDICTIONAL CRITERIA 

88. The Applicant owns the Site which, as a result of the Board Order, has been 

entered on the final RZLT map and will thus be subject to taxation at 3% of its 

market value per annum from 31 January 2025. The Applicant, therefore, has 

sufficient interest in the decision that is challenged. 

SECTION (E), PART D: FACTUAL GROUNDS 

89. The Site is situate at the junction of Longmile Road and Walkinstown Avenue 

and measures 0.831 hectares. The Site is zoned Z14 ~ Strategic Development and 
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90. 

Regeneration Areas in the Dublin City Development Plan 2022-2028‘ This 

envisages a mixture of uses, including residential use. 

The Site is part of a larger plot known as the ”. The Site itself 

contains a warehouse, office and car showroom building, with ancillary car 

parking areas. It is currently occupied by , trading as  

which is a trade/ retail business involved in the supply o  for home 

and commercial use. The warehouse portion of the building is currently being 

used for thz storage of , which are sold online and at a public 

showroom located at Unit 4, 

, which is located approximately 650 meters from the Site. 

Planning Histary 

91. 

92. 

94. 

95. 

Planning permission was initially granted in 1978 under Planning Register 

Reference No.

. 

Planning permission was granted in 1980 under Planning Register Reference N0. 

 The stated 

existing use of the building, and the proposed use: of the extension, was cited in 

the permission as  

Planning permission was granted in 1992 under Planning Register Reference N0. 

   

. 

Flaming permission was granted in 1999 under Planning Register Reference N0‘ 

 

”. 

Flaming permission was granted in 2005 under Planning Register Reference No. 
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96. In 2009, a temporary (five-year) permission was granted under Planning Register 

Reference No.

This temporary permission has expired 

and the temporary use has long-since ceased 

Inflastructure 

97. 

98. 

99. 

100. 

Overhead power lines and underground water infrastructure traverse portions 0f 

the Site‘ The electricity infrastructure comprises: 

(i) the Cookstown-Inchicore llOKV double circuit (D.C.) ovcrhead 

transmission line and one No‘ IIOKV Lattice Mast; and 

(ii) the Inchicore-Ballymount 38KV overhead power line and associated poles. 

ESB Networks require (as per their letter dated 17 October 2019 addressed to 

: 

(iii) a lateral clearance to buildings of 2O meters at each side of the IIOKV 

centre line; 

(iv) a radio clearance of 23 meters from the centre of each llOKV tower; and 

(v) suitably-designed crash barriers around new and existing masts. 

Th6re is an existing steel trunk watermain of 762 mm in diameter traversing part 

of the Site. Uisce Eireann requires (as per their letter dated 11 February 2020 

addressed to      

 a 16.75 meter waylfiave centered over the watermain. 

The clearance areas around the powerlines and tower, and the wayleave in respect 

0f the watermain, effectively sterilise the parts of the Site that are the subjfict 

thereof. 

The McCutcheon Halley Submission to the Local Authorily 

101. McCutcheon Halley, Chartered Flaming Consultants, lodged a submission to the 

local authority following the inclusion of the Site 0n the draft RZLT map 
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published on l February 2024. The submission stated that the Site should be 

excluded from the final map for the reasons set out therein, which largely mirror 

the grounds of the within application‘ 

The UE Correspondence 

102. By letter dated 11 February 2020 (lodged by McCutcheon Halley in its 

submission to the local authority), sent by UE to to  

 stated as follows: 

“In order to accommodate the proposed connection to Irish Water Network 

at the premises, upgrade works are required to upsize approx. [0m of 
existing 250mm PVC pipe with 350mm [D pipe as shown 0n the attached 

figure (red line)‘ Irish Water currently does not have any plans to extend 

its network in this area. Should you wish t0 progress with the connection 

you will be required [0 fund this network extension. 

The proposed development indicates that an important Irish Water asset is 

present on the Silev A wayleave in favour oflrish Water will be required to 

protect the 30” steel trunk main. N0 structures will be allowed within 8m 

of main (1" e. 16. 75m width centre over main). Detailed proposals, 

including work method statements, insurance confirmation and details of 
work completed of a similar nature must be submitted to Irish Water for its 

consideration before appraval will issue m undertaking work in close 

proximity t0 Irish Water assets. All such works in the vicinity 0fwatermains 

0r sewers greater than 400mm shall be subject t0 written agreement with 

Irish Water before construction commences 0n site. This agreement shall 

also include any necessary protection for watermains and sewers. The 

placing 0f concrete over 0r around watermains is expresslyforbidden ” 

103. UE submitted a report to the local authority 0n 25 April 2024, which stated, inter 

alia, as follows: 

“UE can confirm that the subject site is serviceable. As per the connection 

enquiry (appended r0 the appeal) in order t0 accommodate the proposed 

Page 32 0f35



connection t0 Irish Water Network at the premises, upgrade works are 

required t0 upsize approx. 10m 0f existing 250mm PVC pipe with 350mm 

[D pipe. 10m 0f pipeline is not deemed substantialT 

The Local Authority Decision 

104. On 28 June 2024, the local authority issued a Notification of Determination, 

which concluded that the Site should be included on the fina! RZLT map t0 be 

published on 31 January 2025. 

The Appeal 

105. On 31 July 20024, McCutcheon Halley, on behalf of the Applicant, appealed the 

determination of the local authority. The grounds of appeal were as follows: 

(1) The Site is not “land which satisfies the relevant criteria” set out in section 

653B of the TCA 1997, as it is not reasonable to consider that the Site may 

have access 0r be connected to a public water supply necessary for 

dwellings to be developed with sufficient service capacity available for 

such development. 

(2) The Site is not “land which satisfies the relevant criteria” set out in section 

653B of the TCA 1997 because it is not reasonable to consider that the Site 

may have access 0r be connected to foul sewer drainage necessary for 

dwellings to be developed and with sufficient service capacity available for 

such development. 

(3) The Site is occupied by a business, which comprises an authorised 

development, and is not vacant and idle. 

(4) The final RZLT map incorrectly and unlawfully fails to exclude the parts 

of the Site which it is reasonable to consider are required for or are integral 

to occupation by energy infrastructure and facilities, and water and waste- 

water infrastructure and facilities. 

106A An inspector prepared the IR on behalf of the Board on 3O September 2024' 
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107. The inspector prepared an addendum report 0n 14 October 2024, as it had been 

noted that the report 0f the planning authority in respect of the Site had not been 

placed on the file as appropriate, The addendum IR concluded that no changes to 

the original IR were warranted in light of this. 

The Impugned Order 

108. By the Impugned Order made on 17 October 2024, tha Board confirmed the 

determination of the local authority that the lands be included in the final RZLT 

map‘ It provided the following reasons and considerations for the Board’s 

decision: 

“T he lands identified as parcel ID DC C 000064293 0n Ihe RZLTFinal Map 

are considered in scope of s653B(a) of the T axes Consolidation Act 1997, 

as amended. 

The lands are located within an established urban area and have access r0 

, or can be connected l0, as required by 6538(1)) oflhe Act, surface water 

drainage infiastructure, along with water supply and foul sewer drainage 

for which there is sujficienl capacity available as evidenced by Uisce 

Eireann water supply and wastewater capacity registers which confirm 

capacity t0 serve the lands‘ The Dublin City Development Plan 2022 - 2028 

has not identified the subject lands for the purpose of energy infrastructure 

and facilities and water and wastewater facilities. It is considered that the 

land parcel is in scope and does not meet the provisions qfs653B(c)(ii1)(III) 

and (V) of the Aclfbr exclusion from the Map. The land is vacant 0r idle as 

the [and is not required for 0r integral r0 the operation 0f a trade 0r 

profession being carried out on or adjacent t0 the land, with the main 

not located 0n 0r adjacent m the land. F urlhermore, a 

material change ofuse appears t0 have occurred 0n the [and which would 

appear not to have the benefit of planning permission‘ As such, the land 

cannot avail 0f the exclusion as set out under section 6538(c)(11) of the 

Taxes Consolidation Act 1997 as amended The land does not/all within 

the exemptions as set out under section 653B(c)(1) — (V) of the Taxes 

Consolidation Acl 1997, as amended.
” 
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(F) NAME AND REGISTERED PLACE OF BUSINESS OF SOLICITORS 

FOR APPLICANT 

Dated 19 December 2024 
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ATTACHMENT 4 
Grounding Affidavit of   



THE HIGH COURT 

JUDICIAL REVIEW 

Record N0. 2024/ l 5 g4; JR 

IN THE MATTER OF PART 22A OF THE TAXES CONSOLIDATION ACT 

1997 (AS AMENDED) 

BETWEEN 

 

APPLICANT 

AND 

AN BORD PLEANALA 

RESPONDENT 

AND 

DUBLIN CITY COUNCIL 

NOTICE PARTY 

AFFIDAVIT OF  

I, ,

MAKE OATH AND SAY as follows: 

l. I am a director of the Applicant in this matter and I make this affidavit on behalf 

of the Applicant and with its authority, from facts within my own knowledge and 

from diligent perusal of the books and records in these proceedings as are in my 

possession, save where otherwise appears, and where so appearing I believe the 

same to be true and accurate. 

2. I make this affidavit to verify the Applicant’s statement required t0 ground the 

present application for judicial review, to place before this Honourable Coufi 

relevant documentation, and to outline certain key submissions and observations 

that were made to the planning authority and to the Board on behalf of the 

23 DEC 20 
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Documents 

3. I beg t0 refer to the documents relating to this matter listed in the schedule to this 

Affidavit, a true copy of each of which is set out in the book accompanying this 

affidavit (in three volumes) upon which, marked “MOFl”, I have: signed my 

name prior to the swearing hereof (the “Book”). I have set out below the index 

to the Book‘ 

Section A — Planning Documents 
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Background 

4. The Applicant is a property development company involved in commercial and 

rczsidcntial property development. The Applicant is the owner ofthe subject lands 

which are situate at the junction of Longmile Road and Walkinstown Avenue, 

Dublin 12 (the “Site”), in an area that is predominantly comprised of industrial 

development. The Applicant acquired the Site in or about 2004. 

54 The Applicant engaged McCutcheon Halley Planning Consultants to make 

submissions and observations on its behalf in respect of the Notice Party’s entry 

of the Site 0n the draft and final residential zoned land tax maps (the “Draft Map" 

and the “Final Map” respectively) prepared by the Notice Party pursuant to 

sections 653C and 653K of the Taxes Consolidation Act 1997 (the “TCA 1997”). 
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McCutcheon Halley was subsequently engaged to prepare and submit an appeal 

t0 An Bord Pleanéla (the “Board”) 0f the decision of the Notice Party t0 include 

the Site on the Final Map. 

The McCutc/zeon Halley Submission t0 Dublin City Council 

6. McCutcheon Halley, on behalf of the Applicant, lodged a submission t0 the 

Dublin City Council following the inclusion of the Site 0n the Drafl Map 

published 0n l February 2024. The submission stated that the Site should be 

excluded from the final map as it did not meet the relevant criteria set out section 

in 6538 of the TCA Act 1997 on the relevant dates in the legislation. The grounds 

on which McCutcheon Halley submitted that the Site should be excluded from 

the Final Map included, inter alia, that: 

(i) the Site is occupied by a business,  which is liable for commercial 

rates and was not “vacant or idle” 011 the relevant dates; 

(ii) it not reasonable t0 consider that the Site may have had access, or been 

connected, to public infrastructure and facilities in the form of foul sewer 

drainage and water supply with sufficient sewice capacity available for 

dwellings to be developed; 

(iii) it would be a 111isinterp1'etati0n of the legislation to conclude that lands met 

the relevant criteria 0n the relevant dates in circumstances Where works 

were required to be undertaken to the public infrastructure, by the 

landowner, in order t0 create the necessary service capacity; and 

(iv) portions of the Site are traversed by underground Uisce Eireann (“UE”) 

pipes and overhead ESB power lines, and building is prohibited on the areas 

adjoining same, as a result of which portions 0f the Site are required for, or 

integral to, occupation by (1) energy infrastructure and facilities and/0r (2) 

water and wastewater infrastructure and facilities. 

The McCutcheon Halley submission was accompanied by, inter alia: 

(i) a site layout plan prepared by    

 which shows the wayleaws and clearance areas in 
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the vicinity of the overhead power lines and underground water pipes on 

the Site; and 

(ii) a letter dated 11 Febmary 2020, sent by UE to   

which noted the existence of a 30” steel trunk main on the Site, 

around which a 16.75-m6tre claarance area is required. The letter further 

stated as follows in respect of upgrade works that would be required to a 

UE pipe at another location, in order to facilitate the development 0f the 

Site: 

“In order to accommodate the proposed connection to Irish Water 

Network at the premises, upgrade works are required t0 upsize 

approx 10m 0f existing 250mm PVC pipe with 350mm ID pipe as 

shown on the attached figure (red line)‘ Irish Water currently does 

not have any plans t0 extend its network in this area. Should you wish 

to progress with the connection you will be required to fund this 

network extension‘ 

8. The aforesaid pipe 1's situate approximately 850 metres East of the Site, under a 

public roadway at the junction of the Long Mile Road, Balfe Road, Drimnagh 

Road and Slievebloom Road. The location of the pipe is shown on Figure 3 (p. 

6) of the McCutcheon Halley appeal submission. 

The Notice Party 's Decision 

9. On 28 June 2024, the Notice Party issued a Notification 0f Determination, which 

concluded that the Site should be included on the Final Map which was t0 be 

published 0n 31 January 2025. The reasons provided were as follows: 

T he lands: 

v are zonedfor a mixture ofuses, including residential use, 

O have access, 0r can be connected, t0 public izg/i'astructure and 

filciliries, with sufficient service capacity, as confirmed by Uisce 

Eireann in its report dated 25 April 20.74, and having regard 10 the 
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brownfield nature oft/w lands and their location within the built-up 

footprint 0f the city, 

v are vacant/idle, as there is no active authorised use 0n the lands 

which is required for, 0r integral t0, the Operation 0f a trade 0r 

prqfession being carried out on, or adjacent to, the land, 

0 meet the other qualifying criteria in section 653b oft/16 TC Act, as 

amended. 

T he McCutc/zeon Halley Appeal Submission 

10. McCutcheon Halley made submissions t0 the Board dated 31 July 2024 on the 

Applicant’s appeal of the Notice Party's detennination. The grounds of appeal 

may be summarised as follows: 

(1) 

(2) 

(3) 

(4) 

The Site is not "land which satisfies the relevant criteria” set out in section 

653B of the TCA 1997, as it is not reasonable to consider that the Site may 

have access or be connected to a public water supply necessaly for 

dwellings to be developed with sufficient service capacity available for 

such development. 

The Site is not “land which satisfies the relevant criteria” set out in section 

6538 of the TCA I997 because it is not reasonable to consider that the Site 

may have access or be connected to foul sewer drainage necessary for 

dwellings to be developed and with sufficient service capacity available for 

such development. 

The Site is occupied by and integral for a business being carried out on the 

Site, which comprises an authorised development for the purposes of the 

Planning and Development Act 2000, as amended, and the Planning and 

Development Regulations 2001, as amended, and where there has been no 

material change of use. Therefore, the Site is not vacant or idle. 

The fina! RZLT map incorrectly and unlawfiJlly fails to exclude the parts 

of the Site which it is reasonable t0 consider are required for 01' integral to 

Page 6 0f8



occupation by energy infrastructure and facilities, and water and 

wastewater infrastructure and facilities. 

11. The McCutcheon Hallsy appeal submission was accompanied by, inter alia: 

(i) a letter dated 17 October 2019 from the ESB to  

stating that overhead power lines traverse 

ponions 0f the Site, including the Cookstown-Inchicore llOKV double 

circuit (D‘C.) overhead transmission line and one N0. 1 IOKV Lattice Mast, 

and the lnchicore-Ballymount 38KV overhead power line and associated 

poles, and that ESB Natworks require a lateral clearance of 2O meters at 

each side of the l lOKV centre line; 

(ii) a letter dated ll February 2020 from Irish Water (now Uisce Eireann) 

addressed to  

confirming an existing steel trunk watennain of 762 mm in 

diameter traversing pan of the Site and their requirement for a 16.75 meter 

wayleave centered over the watennain; and 

(iii) a report submitted by UE t0 the Notica Party on 25 April 2024, which 

confirmed the necessity for the upgrade to the UE pipe at the junction of 
the Long Mile Road, Balfe Road, Drimnagh Road and Slievebloom Road. 

The Applicant ‘s case 

l2. It is the Applicant’s case that the effect of the Board’s decision is that the Site 

has been included in the Final Map, despite the Site not meeting certain of the 

inclusionary criteria in section 653B (in paxticular those set out in section 

653B(b)), and meeting certain of the exclusionary criteria in section 653B (in 

particular those set out in section 6538(1'i), (iii)(III) and (iii)(V)), as is set out in 

detail in the Applicant’s statement required to ground the present application for 

judicial review. 

Verification 

l3. I beg t0 refer to thfi statement required to ground the present application for 

judicial review, which I have read. Such of the facts stated therein as are within 
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my own knowledge are true, and such of the facts statsd therein as are not Within 

my own knowledge I believe to be true. 

l4. In the circumstances, therefore, I pray this Honourable Coufi to grant the relief 
sought in the Applicant’s Statement of Grounds. 
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ATTACHMENT 5 
Book of Exhibits 











B N O'HALLORAN 8i ASSOCIATES Architects 

23 HERBERT PLACE, DUBLIN Z. TELEPHONES 764017-8-9 

January 24th, 1978 

Dublin Corporation 
Planning Department 
46/49 Dame Street 
DUBLIN 2. 

FOR THE ATTENTION OF: Mr. J. Carr ///. 
. 44/ ;;/"m ‘fuk 

‘\ ~~ RD ‘ ,» 
Re:  Spare Parts Building 1 

' ,5‘ / ' 

Dear Sir, 
nning Permission for Spare Parts Building, 
, at WalkinstOWn Avenue and 

the documents:
3 

."TiON F
é 

'
§ 

2 4 J ‘RN 1??
3 

1n Hon/H94;- 7.5:... 2} 

. _ _ . , g AWJ- k; 
— Outllne Spec1f1catlon, 4 copies 1 Prwmflhn "

4 

— Newspaper notice 5 

— Planning Application 

— Drawings no. 78/1/1, 2, 3, 4, 5 and 6. 4 copies) 

The building is to serve pare parts and 
accessories building for . The building 
shown in outline on plans is for a future development. 

The spare parts building has been set back to allow for 
this future development. 

The site services, roads, drainage and structure will 
be designed and supervised by a chartered Structural 

Brian O‘Halloran BARCH. MRIAL ARIBA: Finn Behncke DIP.ARCH.MRlAl. MNAL. 

Peter J‘ Hanna amen. mum. RIBA.



BRIAN ‘JHALLORAN H ASsOCI/Ub Anhluus _ 2 _' 

I / 

Engineer, Arthus West, B.A.I. and a copy of his 
Certificate Will be forwarded for your information. 

Yours faithfully, 

“fixak 
PP Jéhn Graby 

BRIAN 0' HALLORAN & ASSOCIATES.
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Planning & Property Development Department 
Dublin City Council, Block 4, Floor 3, Civic Offices, Wood Quay, Dublin 8 

An Roinn Pleanéla & Forbairt Maoine 
Bloc 4, Urlér 3, Oifigl' na Cathrach. An Ché Adhmaid, Baile Atha Cliath 8 

T: (01)222 2288 / F: (O1) 222 2271 

<<Current_Date» 

<<Apn_Number»
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CQIES @F PRACTICE 

Schedule A - Drainage Division 

Schedule B — Transportation Planning Division 

Schedule C — Air Quality Monitoring & Noise Control Unit

81



SCHEDULE A 

Code of Practice - Drainage Division 

1. Drainage shall be constructed in accordance with: - 

(a) B.SA 8005 Part O to Part 4 

(b) Dublin City Council's General Outline of Drainage Division's requirements for 
Main Drainage Works. 

(c) Specific Drainage conditions applying to the Development. 

2. The Applicant shall consult with Drainage Division regarding all aspects of design 
details for the development, which shall be drained on the completely separate 
system. 

3. A Building may not be constructed over the line of a Public Sewer, and the 
Building must be set back the requisite distance from the line of the Sewer. 

4. Pipelines, which are to be taken in charge, shall be surveyed by CCTV and an 
“as-constructed" layout must be submitted to the Drainage Division in an approved 
digiiised format. 

5. Trade effluent to a sewer shall be licensed in accordance with the requirements of 
the Local Government Water Pollution Acts 1977 and 1990 and any amendments. 

6. Liquid fuels and chemical storage facilities shall have approved bund structures 
provided. 

7. Connections to sewers, which are the property of Dublin City Council, can only be 
made by the City Council. 

Developers_are advised that in order to minimise delays and to ensure compliance 
with the Code of Practice, the Division can be contacted for advice, application forms, 
etc. at the following address: 

Drainage & Wastewater Services 
Block 1, Floor 4 
Civic Offices 
Christchurch 
Dublin 8 

Telephone: 01 222 2155
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SCHEDULE B 

Cade of Practice - Transportation Planning Division 

1. Any damage to public footpath/carriageway/Ianeway resulting from building works 
shall be repaired by the City Council at the developer's expense. 

2. Applicant shall request the Dublin City Council Road Maintenance Division to 
reconstruct the public footpath outside the vehicular entrance, and this work shall be 
done by Dublin City'Council at the developer's expenser——— -— —~——'--—— — “i ~ —-— ————'> 

3. All precautions shall be taken during the construction works to ensure the stability 
‘of the footpath and carriageway as well as the services Contained therein. 

4. The developer shall indemnify the City Council against liability for injury or 
damage arising out of encroachment onto or over public footpath/carriageway. 

5. Footpaths, carriageway and lanes shall be kept clean qf building debris‘ mud and 
s'oil associated with the construction of and all shall be left clean on completion. 

6. The roads development shall conform to standards agreed with and constructed 
underthe supervisicin of the Roads Maintenance Engineer of Dublin City Council 
whether or not the roads development is to be taken in charge. 

7‘ The area between existing boundary and new setback boundary shall be paved 
in a durable material and shall be to a contour all acceptable to the Roads 
Maintenance Engineer‘ The area shall be maintained thereafter by the applicant and 
legal successor‘ Alternatively some mutually acceptable arrangement shall be made 
with the City Council as regards paving and maintenance of the area. 

8. 'Pavement lights shall be put into a state of repair entirely to the satisfaction of the 
Roads Maintenance Engineer and shall be in coincidence with the surrounding 
footpath surface as well as being free of trips of any kind. 

9‘ Basement accesses shall be put into a state of repair entirely to the satisfaction of 
the Roads Maintenance Engineer and shall be in coincidence with surrounding 
footpath surface and be free of trips of any kind as well as being free of any tendency 
to deflect underfoot. 

10. Discussions and agreement shall be had with the road Maintenance Engineer 
regarding floor levels of proposed building in advance of construction. 

11. Gates/doors/ground floor windows shall not open outwards beyond line of 
boundary. There shall be no encroachment onto public footpath/laneway. 

12. All precaution shall be taken during construction works to ensure the safety of 
pedestrians and other road users. 

13. Driveway gradient shall not exceed 1 in 40 for the first 6.0m inside boundary. 

14. The longitudinal gradient of the access road shall not be steeper than 1 in 4O nor 
flatter than 1 in 180.
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15. Road drainage gullies shall be installed at not more than 370m part with extra 
gullies at road junctions. 

16. The levels of back gardens or hard standing areas in the proposed development 
shall not be such that existing boundary walls are used as retaining walls or 
overlooking of existing properties results. 

17. All downpipes, gullies, manholes, A.J.'s, F.A.|.’s etc‘ shall be located Within the 
final boundary of the site.

‘ 

18. All surface water from the new works shall be trapped and discharged to drains 
within the final boundary of the site. 

19. Other than direct underground connections to public services all drains and 
conduits shall-be located Within the boundary of the site and none shall be permitted 
to issue onto the public road‘ 

20. Adequate provision shall be made forthe storage of domestic refuse awaiting 
collection close to the public road, but in such a position so as not to obstruct or 
diminish Visibility. 

21. Armoured unbreakable glass shall be used in the construction of bus shelter in 
the interest of the safety of pedestrians and other road users. Dublin City Council will 
not entefiain claims for malicious damage to the glazed portions of the proposed bus 
shaken 

22. Any new shop front shall be constructed so as to allow the fitting of any future 
requirements as regards protective shuttering to take place without encroachment 
onto the public~footpath by the shutters, their supports or fittings, 

23. The car park shall comply with Design Recommendations for Multi-storey and 
Underground Car Parks by ‘the Institution of Structural Engineers. 

24. The placing of advertising boards, the storage of goods, and the display ofgoods 
on public footpath, carriageway or Ianeway shall not be permitted. 

25. The developer shall ensure that the streets number(s) of his premises be 
displayed in a position easily visible from the public road. The developer shall further 
ensure that street nameplate(s) be provided as necessary by the City Council at the 
developer’s expense. Prior to commencement of a development, the developer must 
submit to Dublin City Council (Roads & Streets Department) the place name and 
numbering scheme to be used on the proposed estate or streets therein. The 
submission shall be subject to the agreement of the Roads and Streets Department 
and, the approval ofthe relevant Area Committee. The Department of the 
Environment guidelines insist that place names have local historical or cultural 
significance. Under section 42 of the Dublin Corporation Act 1890, Dublin City 
Council is the naming and numbering authority and no signage should be erected 
without Dublin City Council's approval. Please note that Dublin City Council requires 
a bilingual nameplate to be erected giving both the Irish and English forms ofa 
name. The Irish translation of a name is provided by Dublin City Council and is the

' 

only acceptable translation.
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SCHEDULE C 

Code of Practice — Air Quality Monitoring and Noise Control Unit 

Noise Control 

1. Instruction shall be given to ensure that vehicles and plant arriving and leaving the 
site comply with the stated hours of work. 

2. Noisy plant and equipment shall be situated as far as possible from noise 
sensitive buildings. Barriers to reduce noise reaching noise sensitive buildings shall 
be employed where practicable. - 

3. Machines in intermittent use shall be shut down or throttled down to a minimum 
when not in use.

' 

4. Plant shall be maintained in good working order so that extraneous noise is kepf: 

to a minimum. 

5. Noise emitting machinery, which is required to run continuously, shall be housed 
in suitable acoustic lined enclosures where practicable. 

6. Compressors and generators shall be sited in areas least likely to give n'se to 
nuisance. 

7. Care shall be taken to reduce noise when loading or unloading vehicles or 
dismantling scaffolding or moving materials etc. 

8. The noise sensitivity of the area in the vicinity shall be considered when 
determining the method of piling for foundations. All pile driving shall be carried out 

by plant equipped with a recognised noise reducing system. 

9. Hours of operation for petrol stations shall be limited in residential areas to 
between 6.00 am, and 1100 p.m. Car-washing and turbo-drying facilities are to be 

sited so as not to interfere with residential amenities.
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26. A list if Units Costs (repairs to footpaths, carriageways, etc.) is available from the 
Road Maintenance Division‘ 

Developers are advised that in orderto minimise delays and t0 ensure compliance 
with the Code of Practice, this Division can be contacted for advice, information, etc. 
at the following address: 

Transportation Planning Division 
Block 2, Floor 4 
Civic Offices 
Christchurch 
Dublin 8 

Telephone: 01 222 2255
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Further notes on air pollution control 

As the Emissions of Volatile Organic Compounds from Organic Solvents Regulations 

2002 (S.I. 543 of 2002) have now come into force in relation to specified industrial 

activities and installations, any planning application received for such a'business 

shall be flagged and circulated to this Unit for comment The full list of 20 specified 

activities are: 

Heat set web offset printing 

2. Publication Rotogravure 

3. Other rotogravure, flexography, rotary screen-printing, laminating or varnishing 

units. Rotary screen printing on textile/cardboard 

Surface cleaning using compounds with risk phrases 

Other surface cleaning 

Vehicle coating and vehicle refinishing 

Coil coating
_ 

Other coating, including metal, plastic, textile, fabric, film and paper coating 

@NQE-"rb 

9. VWnding wire coating 

10. Coating of wooden surfaces 

11. Dry Cleaning 

12. Wood impregnation 

'13. Coating of leather 

14. Footwear manufacture 

15. Wood and plastic lamination 

16. Adhesive coating 

17. Manufacture of coating preparations)‘ varnishes, inks and adhesives 

18. Rubber conversion 

19. Vegetable oil and animal fat extraction and vegetable oil refining activities 

20. Manufacture of pharmaceutical products 

Air'Quality Monitoring and Noise Control Unit 
Environment and Engineering Department 
Block 1, Floor6 
Civic Offices 
Christchurch 
Dublin 8 

Telephone: 222 3742
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Air Pollution Control 

1. Burning 0f materials on site is not permitted. 

2. During demolition works on the site, all necessary steps to contain dust shall be 
taken so as to prevent or limit dUst being carried to occupiers of other buildings in the 
locality. 

3. During any construction or commercial site clearance, excavated materials shall 
be damped down or otherwise suitably treated to prevent the emission of dust from 
the site. AH stockpiles shall be planned and sited to minimise the potential for dust 
nuisance. 

4. During the construction phase of the development, best practicable means shall 
be employed to minimise air blown dust being emitted from the site. 

5. Watering down of the site shall be carried out where necessary to minimise dust 
iransfer into neighbouring premises. ‘ ' 

6. Extract fumes, from the proposed development shall be minimised, and if 
necessary treated, using the best available technology. 

In particular. 

a) Extract fumes from the proposed development shall be emitted to the outer air via 
a stack erected to a minimum height of1 metre above the eaves of the premises 
or adjoining premises. 

b) Any stack emitting fumes from the proposed development shall be positioned in 
an area from which the emissions will cause the minimum nuisance. 

c) No cowl to be placed on top of the stack and if a bend is provided it shall be 
directed away from neighbouring residences or offices. 

d) The fan installed to propel the extract shall be of sufficient power to ensure high 
exit velocity of the fumes during all weather conditions. 

e) In the case of domestic premises, if oil-fired central heating is to be employed, 
the sulphur content of the oil, the capacity of the plant and position and height of 
the flue must be shown. The flue is to extend to at least 1 metre above the eaves 
of the premises, and that of adjoining premises. The flue and boiler house to be 
soundly constructed. 

Where a basement car park is proposed, a system of ventilation capable of achieving 
6~10 air changes per hour, with extract points capable of eliminating pockets of stale 
air where dangerous fumes could collect, is required. 

The extract from the ventilation system not to be emitted to a courtyard or similarly 
confined area. Compliance with Clause 3.5.25 of the Building Regulations Technical' 
Guidance Dccument B (Fire) or a comparable standard is recommended.
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Dublin Chy Council 

INFORMATION fur the purposes of 
Building Control;- 

fl IMPORTANT NOTE NOW THAT YOU HAVE RECEiVED-PLANNING PERMISSION 0r ARE 

INTENDING TO CARRY OUT BUILDING WORKS. 

BEFORE ANY BUILDING WORKS TAKES PLACE 0N voun SITE vou WILL NEED To CHECK THE 

FOLLOWING Pre-Degglgwment Plannigg Conditions,- Co_mmencement Notice, 

Construction Products Regulations (CPR) {Regulqtion {EU} No. 305/2011)? . 

a IF 56M’: On ANY OF THESE ARE OMITTED voun BUILDING MAY BE AN UNAUTHORISED 

BUILDING AND YOU MAY BE GUILTY 0F AN OFFENCE AND/0R YOU MAY BE SUBJECT T0 

PENALTIES. 

a YOU SHOULD ALSO BE AWARE THAT n= YOU QMIT TD SUBMIT A VALID COMMENCEMENT 

NOTICE To Your; LOCAL AUTHORITY You MAY BE UNABLE To GET A COMPLETION 

CERTIFICATE AND THIS MAY HAVE samDuS LONG TERM cousequmces. 

(The information is for guidance purposes only and does not purport to be u legal interpretation or 

constituie legal a'r professional advice.) 

1. Pre-Development Planning Conditions; 
1. If there are any Pre-Development conditions attached to your planning permission such 

as a financial contribution or other on the schedule of conditions attached to your 

planning permission you should give your immediate attention t0 them priorto the 

commencement of your development. 

Note: All conditions must be complied with in full as failure to do so will render your permission 

invalid and may result in the initiation of enforcement proceedings for compliance with same 

2. Commencement Notice; wwvglgcilzaovje 
In accurdance with the Building Control Regulations you are obliged to submit a Comn'1encement 

Notice prior to commencement of the development and it must be receivéd by the BCA not less than 

14 days and [mt more than 28 days befofg you wish to commence. Copy of commencement notice 

forms may be downloaded on ourwebsite www.dub|incigyje. 

IF THE PROPOSED WORKS ARE IN ONE OF THE FOLLOWING CATEGORIES: 

1] THE DESIGN AND CONSTRUCTION OF A NEW DWELLING 

Z) AN EXTENSION T0 A DWELLING INVOLVING A TOTAL FLOOR AREA GREATER THAN 4O 

SQUARE METERS 

3) WORKS T0 wmcu PART m APPLIES (FIRE SAFETY) 

THE FOLLOWING ARRANGEMENTS WILL APPLY TO COMMENCEMENT NOTICE SUBMISSIONS: 

(a) A completed copy of the commencement notice which must. be signed by the owner of the 

works and must (refer to sectic'm 9 S.l. No 9 6f 2014)be to be accompanied by the following; 

a. General Arrangement Drawings 

b. A schedule ofdesign documents as are currently prepared orto be prepared 

Buiiding Confiol Informafion 
' 

Fége 1
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c. An online- assessment via the Building Control Management System of the 
proposed approach to compliance with the requirements of the Building Regulations 
1997 to 2014; 

d. The preliminary inspection plan 
e. A Certificate of Compliance (Design) . 

f. Notices of Assignment in respect of the Builder who will carry out the works and of 
the Aséigned Ce'rtifier who will inspect and certify the works, and 

g. Certificates of Compliance signed by the Builder and the Assigned Certifier 
undertaking to carry-out their roles in accordance with the requirements of the 
Building Regulations. 

With regard to the above, please note that: 

1. The Designer and the Assigned Certifier must be a Chartered Engigeer, or 
Aggigggeq Archi'tggg or nisgered ggrveycu: 

2. A Competeht Builder must execute the work 
3. Yourylrawings must show details of howyr'qur Building will comply with the 

Building Regulations - drawings submitted for planning permission purposes are 
not tygicaliy building control compliance dmwings. 

4. The commencement notice and accompanying documentation must be filed 
electronically via the online Building Control Management System. Where 
notices and documentation are submitted in written format, the building control 
authority will arrange for scanning and uploading of same for which an 
administrative charge will apply and statutory deadlines relating to such notices 
may be delayed by up to seven days.

. 

(Note: Statutory apprpv'als relaflng to fire safety and disabled access continue to apply where 
relevant and are not affected by the above changes). 

For more informatidn; httg/[nnvironielgnZne nentljousin glfiuildiflggandargsl 

3. Construction Products Regulations (CPR) (Regulation (EU) No. 305/2011) 
QE MARKING of cunstrpctjqn radyct; covered v harmonised E ronean Standards is mandatnr , 
when ihécdnstrilction broduct is Qiaced on the maglggt. 
You need to énsufe that you appoint competent professionals. 
Whilst the CPR concerns itself'with the conditions which apply when placing a construction product 
on the market, clients, specifiers, designers and builder's etc. should be aware of the following when 
incorporating construction products into building works: 

1. When drawing up specifications, refer to the harmonized technical specifications and 
specifically to the performance requirements of individual characteristics when 
necessary, 

2. When choosing the products most suitable for their intended use in construction works‘ 
review the manufacturer's Declaration pf Performance, 

3. Check National Annexes or Standard Recommendations which give guidance on 
appropriate minimum performance levels for specific intended uses of the product in 
Ireland. NSAI host this Information at www.nsai.ie, and 

NOTE; All works should be carried out using "proper materials...which are fit for the use for which 
they are intended and fqr the conditions in which they are to he used” to ensure compliance with 
the Building Regdlatipns. For further inforihatiun on the Building Regulations see 
htt : www.en ironje en Develo mentcsin Buil ' 

Standard 

filding Control Information 
'7 

age 2
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DU b l] n Clty COL] ndl Planning 8. Property Development Department 
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An Roinn Pleanéla & Forbalrt Maoine 
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T: (01) 222 2288 

30-Aug-2023 
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APPLICANTS LANDS OUTLINED 
IN BLUE 

PARCEL ID 
DCCOGDU64293 

1. No part of this drawing may be re produced or transmitted in any form or stored in any 
retrieval system of any nature without the written permission of Uisce Eireann as copyright 
hold er except as agreed for use on the project for which the document was originally 
issued. 

2. Whilst every care has been taken in its compilation, Uisce Eireann gives this information 

as to the position of its underground network as a general guide only on the strict 
understanding that it is based on the best available information provided by each Local 

Authority in Ireland to Uisce Eireann. Uisce Eireann can assume no responsibility for and 
give no guarantees, undertakings or warranties concerning the accuracy, completeness or 

up to date nature of the information provided and does not accept any liability whatsoever 
arising from any errors or omissions. 

3‘ This information should not be relied up on in the event of excavations or any other works 
being carried out in the vicinity of the Irish Water underground network. The onus is on the 
parties carrying out excavations or any other works to ensure the exact location of the Uisce 

Eireann underground network is identified prior to excavation s or any other works being 

carried out. Service connection pipes are not generally shown but their presence should be 

anticipated. 

© Copyright Uisce Eireann Re produced from the Ordnance Survey of Ireland by 
Permission of the Government. License No. 3 -3 -3 4 
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1. Introduction 
McCutcheon Halley Chartered Planning Consultants have been appointed by 

   
  

Dublin City Council (DCC) regarding the Annual Residential Zoned Land Tax 

(RZLT) Map published on the 1“ of February 2024. 

This submission relates to lands at the junction of Longmile Road and 
Walkinstown Avenue, Dublin 12, identified on the Draft RZLT Map (Figure 1) 

as part of Parcel ID No. DCC000064293. 

I Dublin City Council: 

{ 

DCC000064293 

Figure 1 RZLT Parcel Location 

The lands are comprised in Folio  in respect 0f which our clients 
are the registered owners. We attach a copy of Folio  together 
with the associated map as evidence of ownership‘ 

1.1 Purpose of Submission 

The criteria for including land in the draft RZLT maps are set out in legislation. 
Guidance has been issued by Department of Housing, Local Government and 
Heritage for the assistance of local authorities. The relevant legislation and 

Guidance documents are as follows; 

o The Taxes Consolidation Act 1997 (as amended) ("TCA") 

o Finance Act 2021 
- Finance (No. 2) Act 2023 
- Residential Zoned Land Tax - Guidelines for Planning Authorities 

(2022), Department of Housing, Local Government and Heritage‘ 
("the RZLT Guidelines") 
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The date for the assessment as satisfying the relevant criteria in respect of 
the current draft map is 1St January 2024 (Section 6535(2) TCA read in 

conjunction with Section 653M). 

‘DCC published their Annual Draft RZLT Map, identifying lands considered to 
be in scope for the RZLT as ofJanuary 1st, 2024. The map identifies part of 
our client‘s lands as Parcel ID no DCC000064293 and deems them as “land 
satisfying the relevant criteria on 1“January 2024. . 

Section 653C(1)(b) states that when preparing the draft map, the local 
authority must specify; 

(i) the date on which, based on the information available t0 it, it 
considers that land referred to in paragraph (a) first satisfied the 
relevant criteria, where that date is after 1 january 2022‘ 

It is noted that, notwithstanding that the draft RZLT map states that Dublin 
City Council considers that the lands were in scope on 1“january 2022 when 
the RZLT maps were first published in October 2022, the parcel now 
identified as Parcel ID no DCC000064293 were not included. It is apparent 
therefore that either Dublin City Council considers that it erred in excluding 
the lands in the draft maps published in 2022 or that an error has occurred 
in including the lands in the current draft maps. Either way, the position now 
adopted by Dublin City Council in relation to the question of whether the 
lands met the relevant criteria for inclusion in the maps on 1"]anuary 2022 
is inconsistent with the position previously taken. It is not suggested by 
Dublin City Council that it considers that circumstances have changed in the 
interim such that it is now entitled to include the lands which did not satisfy 
the relevant criteria on 1 October 2022. 

The purpose of the submission is to propose a correction to the Annual Draft 
RZLT map, seeking the exclusion of Parcel ID N0. DCCOOOO64293 from the 
map on grounds set out in this submission. 

The maps prepared by Dublin City Council will form the basis for eligibility for 
a very onerous tax. Once the lands are included in the final maps, there is no 
opportunity t0 escape liability for the tax unless the land is developed for 
residential development. As tax is considered to be a penal law, there is a 

great onus on all local authorities when assessing eligibility to take care to 
include only lands which meet the strict criteria as set out in the legislation‘ 
The strict wording of the legislation must be observed. It is not open to the 
local authority to read in words that are not included in the legislation or to 
omit words that are included in the legislation. 

In the event of any discrepancy between the wording of the legislation and 
any guidelines issued in respect of the mapping exercise, the legislation 
prevails. 
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This submission therefore outlines why, based on the strict wording of the 
legislation the Parcel does not now and did not on 1“January 2024 satisfy the 
relevant criteria as defined in Section 6535 of the TCA and therefore it must 
be excluded. 

Without prejudice to the position as outlined above in so far as it refers to 
the precedence of the legislation over the Guidelines, this submission also 
outlines why, having regard to the Guidelines, the lands should also be 

excluded, 

As is required this submission includes; 

An Ordnance Survey Site Location Plan at a scale of 1 :1 000 that clearly 
identifies the land and its boundaries, see Attachment N0. 1. 

ii. Proof of Ownership, see Attachment N0. 2. 

2. Parcel Characteristics and 
Occupancy 

The Parcel (approx. 0.84ha) is part of a larger plot identified as the  
‘ and part of Strategic Development Regeneration Areas (SDRA) 5 

in the Dublin City Development Plan 2022-2028. The zoning designation is 

Z14 with an objective: 

"To seek the social, economic and physical development and/or 
regeneration ofan area with mixed-use, of which residential would be the 

predominant use.” 

Panel ID No. 
DCCflflOflGdZQi

‘ 

Figure 2 General Location of Subject Parcel within SDRA 5 
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2.1 Occupancy and- Recreational Infrastructure 

The parcel hosts a 30,000 sq ft building and yard area which is occupied by a 

business ) that is liable for commercial rates.  is the largest 
independent supplier of  in Ireland. They are Ireland's 
leading  retailer and supply products for home 
use, commercial use and to schools thereby facilitating a broad spectrum of 
fitness enthusiasts.   

. 

 

. The Irish 
Annual Report published in 2022 identifies that; 

-   

   

  
  

. 
o  

o The proportion participating in   

. 
. 

2.2 Energy and Water Infrastructure 

There are underground and overhead power lines within the Parcel, as 

illustrated in Figure 3. The infrastructure comprises, 

o Cookstown-Inchicore 110kVDoub|e Circuit (D.C.) overhead (O/H) 
Transmission Line and 1 no‘ 110kv lattice mast. 

- lnchicore~Ba|Iymount 38kV O/H power line and associated poles. 

ESB Networks require a lateral clearance to buildings to be 20m each side of 
the 110kV centreline, a radial clearance of 23m to be maintained from the 
centre of each 110kV tower and suitably designed crash barriers to be 
provided around new and existing masts. 

There is an existing 762mm diameter steel trunk watermain within the Parcel. 
Uisce Eireann (UE) requires a 16.75m wide wayleave centred over the 
watermain. 

The ESB and Uisce Eireann clearance requirements have a material impact 
on the developable area ofthis Parcel, Figure 3 (and Attachment 1) identifies 
lands which are effectively sterilised by energy and water infrastructure and 
development of any kind would not be acceptable within this zone of 
influence. 
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Figure 3 Existing ESB and Uisce éireann infrastructure. 

3. Grounds for Exclusion 

3.1 Introduction 

The Residential Zoned Land Tax (RZLT) was introduced in Ireland by the 
Finance Act 2021 as part of the government's initiative called Housing for All 
- a New Housing Plan for Ireland". 

The purpose ofthe RZLTtax is to incentivize efficient land use by encouraging 
residential development and to tax landowners who are not providing lands 
which meet certain criteria for development The tax and the associated 
guidelines are part of a suite of integrated measures and policy direction to: 

o engage lands in cities and towns. 
- create compact and integrated communities. 
o aid brownfield regeneration. 
- activate greenfield landbanks for housing‘ 
- support place making and growth of sustainable communities. 
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3.2 Assessment against Taxes Consolidation Act Criteria 

Section 653B of the TCA sets out; 

- Criteria which result in land being considered for inclusion in the RZLT 

maps ("the lnclusionary Criteria”) and 
- Criteria which result in land which meet the Inclusionary Criteria 

nevertheless being excluded from the maps (“the Exclusionary 
Criteria") 

The lnclusionary Criteria 

The Inclusionary Criteria are outlined in Section 653B (a-c) TCA. The 
overarching rationale for inclusion is that the zoning of the land is either 
solely residential or is for mixed use including residential and that the land 
has access to public services which have sufficient capacity to support the 
development ofthe land. 

For reference, the criteria are given in bold black text. Our response is given 
in blue and provides commentary Where the criteria is relevant in terms of 
how it applies or why it does not apply to the subject lands. 

Section 653B sets out the meaning of “land which satisfies the relevant 
criteria" as being a reference to land which; 

3.2.1 5653B (a) Residential zoning criterion 

(a) is included in a development plan, in accordance with section 10(2) 

(a) of the Art of 2000, or local area plan, in accordance with section 
19(2)(a) of the Act of 2000, zoned- 

(i) solely or primarily for residential use, or 

(ii) for a mixture of uses, including residential use. 

Response: The Parcel is zoned Z14 — Strategic Development and 
Regeneration Areas (SDRAs) in the Dublin City Development Plan 2022 - 
2028, This mixed-use zoning allows for residential development‘ The land 
therefore satisfies the "zoning" Inclusionary Criterion. 

Exclusion from the RZLT map is not being sought in response to this criteri'o'n. 
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3.2.2 Part (b) Public infrastructure and facilities criterion 

(b) it is reasonable to consider may have access, or be connected, to 
public infrastructure and facilities, including roads and footpaths, public 
lighting, foul sewer drainage, surface water drainage and water supply, 
necessary for dwellings to be developed and with sufficient service 

:upacity available for such development. 

Response: The ilnclpsion of the subject lands on the Draft Annual RZLT Map 

is challenged under Section 6538(b)‘as it is not reasonable to consider that 
the subject lands has a'ccess to a public water sUpply with sufficient service 
capacity available (emphasis added). . 

a) Water Supply 

The hands f_o_rm part of the . Although this land (Parcel I'D 

N0. DCCOOOO-64293) was excluded from the draft RZLT map published in 

2022, the remainder of that site (identified as Parcel ID DCC0000064150 

(previously in the 2022 map identified as Parcel ID DCCOOOOO4727)) was 

‘included: Planning permission issued by DCC far development within the 
Parce‘| ID DCC0000064150 conditioned sUch that a new water connection 
could only be facilitated if upgrade works are undertaken at a locati'on 

approx‘ 850m east of the site and within land that is no_t within ihe 
lan'downer's control, see Figure'4. Uisee Eireann further confirmed that it 
“currently does not have any plans to exte'nd its network in this area. Shou/d you 
wis to progress with the connection you will be required to fund this network 
extension“. This direction from UE does not apply to the subject Parcel as it is 

not part of the extant plan'nin'g permission. However, It p'rovides evidenc'e 

that sufficient water supply service capacity is unavailable for the Parcel‘ See 

Uisce Eireann correspondence included in Attachment 3. 

NORTH 

 

Figure 4 Location of watermain upgrade works. 

The above referenced confirmation from Uisce Eireann makes it clear that 
the Iands do not and cannot be deemed to meet the public i'nfrast‘rUcture 

criterion. Section 6538(b) Is clear. The assessment must be made on the 
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basis of the sufficiency in the capa'clty of th'e pubilic i'nfraistructu're which is 

available on the releva'h't date. 

The upgrade required to the public water infrastructure some 850 metres 
fro'm the site will benefit the Wider area. It is not work wh‘ich so'lely benefits 
the lands‘ Nothing in the Iggislation permits a local authority to require a 

‘private landowner to pay for an upgrade toypublic services and to deem them 
taxable for RZLT should they fail to do so. Suich an‘ interpretation would 
introduce uncertai'nty and ambiguity in relat'ion to where the line shodld be 
drawn in relation to the level of cost which a private landowner would be 
obliged to pay for the upgradingof public sen/ices to increase their capaicity. 

The criteria in the Act to include lands for the RZLT, inrelation to Services is 

‘included in 653(8) b as follows:- 

(b) it is reasonable to con'sider may hu've access, or b'e connected, 
to public infrastructure and facilities, including roads and 
footpaths, public lighting, foul sewer drainage, surface water 
drainage and water supply, necessary for dwellings to be developed 
and with sufiicient service capacity uvall'abYe for such 

development. 

(Our emphasis added). 

Section 653B(b) is clear. The land must have access t0\pu_blic service-s with 
sufficient service capacity available. The resplonse of Uisce Eireann in the 
context of the planning a'pp'lica'tion made re|‘ating to Pa'rtel ID 

DCCOOOGOGZH 50 is equally clear. There is not sufficient service capacity 
available. The criterion is not satisfied. 

The fapt that Uisce Eilreann may be prepared to aJIow an upgrade of its utility 
at a distance of 850 m fr'o'm the lands at th‘e cost of a l\a'n'd owner is n'ot 

something Which a'ny ‘local authority can 'take into account when assessing 
the satisféction of the criteria in the TCA. It may be possible in theory to 
create sufficient capacity ixn the public water service but that required 
capacity ca‘n only b'e achieved (i) afte'r the re'leva'nIt date for th'e‘ assessment 
for incllusion in th‘e current RZLT map being 1njanuary 2024 and (ii) if>the land 
owner at their own cost pays to upgrade a public u\tj_lityv 

Accordingly, it is not reasonable to consider that the Parce'l meets the public 
infrastructure and facilities criterion‘ 

Though the legisla'tion takes precedence over ‘the RZLT GuideWines, Section 
4.1 ‘1 of the RZLT Guidel'inemprovides further support for the exclusion of the 
Lands. It offers guidance on 'Services to hie considered’ when identifying 
Ian'd's to be included in a D'raft Map and the assessment of servic'es r'e'quired 

to facilitate the development-of lands for residential development: 
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“This requires consideration of the services and infrastructure which 

are considered essential to the connection and development of 
rESiC/GFIIIO/ communities. In assessing whether land or Iandbanks are 

able to connect to services, Planning Authorities should take into 
account the following- In the first instance, where the infrastructure 
is /0cated adjoining, intersecting, at a boundary or corner of a 

landbank, in n nearby public road, or is connected to an existing 
development adjoining the landbank, the lands should be 

considered to be ‘connected’ or ‘ab/e to connect‘ and therefore are 
in-scope.” 

(Our emphasis added). 

We set out below our response to each of the thresholds. This is limited to 
water supply infrastructure. 

Threshold Response 

Does 

landbank? 

IS 

the water supply The water supply infrastructure 
infrastructure adjoin the site, does notadjoin, intersector sit at 

intersect the site, exist at a the boundary/corner of the 
boundary or corner of the Parcel. 

the 

UE in their Connection & 

Developer Services (CDS) 

response attached to the extant 
planning permission on adjacent 
land within the Wider  

’ identified that a new 
water connection is only feasible 
if upgrade works are undertaken 
at a location approx. 850m east 

of the site. 

water supply It is understood that a critical 
infrastructure in a nearby component of the water supply 
public road? infrastructure is 850m distant 

ls the 

from the Parcel. 

water supply No - the extant permission for 
infrastructure connected to the adjoining landbank is not 

existing development implemented to date. 

adjoining the landbank? 
an 

Where the thresholds above are not met, as is th‘e case with the subject 
Parcel, the Guideijnes are clear that the lands would not be ‘connected’ or 
‘able to connect‘ and therefore ‘the Parcel is out of scoge. 
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The Gujdeljnes provide further guidance to local authorities in circumstances 
“Where the infrastructure does not meet the threshold above”. \ln each case, the 
Guidelines refer to works “to connect the lbndbank" to services. As is apparent 
from the Uisce Eireann response, the works required in the case of the 
adjoining Parcel ID DCC000064150'and, presumably for this land, are not 
works “to connect the lan'dbdnk” to services. Rather, they are works wh'ich will 
upgrade the public services for the benefit of the Wider area. They are not in 

the nature of works contemplated by the RZLT Guidelines as bringing land 
Within scope. 

The Guidelines say that ‘Where the infrastructure does not meet the threshold 
above the fol/owing needs to be considered: 

o Where no planning permission is in place, are the works to connect the 
Iandbunk to the services on public land under the control of the local 
authority or land which will be available to the landowner/developer, in 
which case the land may be in-scope? (emphasis added) 

Response; The works required are not works to “co'n'nect the landbank 
to the services on public land". Rather, they are works which Wi" upgrade 
the public services for the benefit of the wider area. 

. Do the connections to services involve minor works, in which case the 
land may be in scope? (emphasis added) 

Response: The works reqUired are not "connections to services". As set 
out in the Uisce Eireann response, they are works which are required to 
upgrade and increase the capacity in the pu,b,|ic water service. 

Further, the works are not “minor works”. UE in their Connection 
Reference N0 CDS19004746 pre»c0nnection enquiry dated 11"‘ February 
2020 associated with the extant planning permission on the adjacent 
landholding state, 

"In order to accommodate the proposed connection tolrish Water network at 
the Premises, upgrade works are required to upsize approx‘ 10m of existing 
250mm PVC pl'pe with 350mm ID pipe. Irish Water current/y does not have 

any plans to extend its network in this urea. Should you wish to progress with 
the connection you W/l‘! be required to fund this networ 

These works are at a significant additional cost to the development of our 
client's lands and cannot reasonably be considered to be ‘miner works‘ 
havihg regard to the substantial cost associated with the delivery of this 
infrastructure. Accordingly, the Parcel is not in scope‘ 
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- Do the connections to services require access to 3rd party/ands or 3rd 
party development to take place, in which case the land may be out of 
scope? (emphasis added) 

Response: As outlined above, the required works are Efconnections to 

servicef'. They a're works‘to'Upgra'd‘e a public water service fO'r the benefit 
of the Wider area and for the reasons set out above, this guidance does 

not bring the land in scope‘ 

l‘t is reasonably assumed that the upgrade to the Uisce Eireann water 
infrastructure thalt was deemed necessary in relation to the develqprneni of 
the adjozining Parcel, ID DCC000064150 will alse be deemed necessaw ‘Ln 

relation to the development of this‘Parce| ID DCCOOOO64923. In the con'text 

of Parcel ID DCCOOOO641SO, permission to undertake the upgrade was 

incLuded in the permission granted under reference 3228/20 , 

Parcel ID DCC000064923 must be considered on its own merits; it is not 
permissible for DCC to assume that any development, including the 
upgrading’ of the Wate'r i'n'frastructuré, wiM take plate on feet of planning 
permission reference 3228/20 for this Parcel. 

The Guidelines make it clea'r that lands shou1|1d nrot be included where the 
works req'u‘ired‘to connect the land to services are materially sfgnificant or 
where statutory consents, including planning permission, are required. 

"If the works required to connect the lun'd to services are materially 
significant, for example require access to 3rd party lands which are in 

private ownership or would require CPO or planning permission in 
themselves, then the land should be co'ns/‘dered to be out of scope. 

Notwithstanding other development or works which may be considered, 

examples Where land would be considered our of scope would include 

Whene the works required to connect the [and to services involve the 

crossing of European Sites, rivers, streams, or rail infrastructure where 
statutory consents are required. ” 

An assessment of the the Upgrade works i'n the context of the above 

guidance, requires consideration of the necessity for planning permission, 
which as outlined does not exist for this Parcel, 

A review of the Uisce Eireann Capital Investment Pllan 2020-2024['1confi'rms 

that the works required to service the Parcel is not listed‘ In their response 
to our client as partof the pre-cqnnection enquiry ‘pmcess associated with 
extan't plan'n'ing perm'ission for adjofrfing la'n'ds, Uisce Eirea'nn, confirmed that 
new upgraded infrastructure would be required‘ 

l“ Canitalllnvestrnent-Plan-202(k2024ixnlanatomBookletrpdf (watenie) 
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Because local authorities cannot consider that planning permissions granted 
relating to other land will be implemented, Parcel ID DCC000064923 must be 

assessed on the basis ofwhether planning permission exists for the upgrade 
in the context of this Parcel‘ Planning permission is required, and planning 
permission does not exist. The above paragraph, therefore, means that the 
lands (parcel ID DCC000064923) must be considered out of scope. 

Having regard to the evidence presented in this submission, it can be 

objectively concluded that the subject Parcel does not meet Section 6535 (b) 
of the Finance Act 2021 and accordingly it must be excluded from the RZLT 

maps. 

3.2.3 Part (c) Exclusionary Criteria 

(c) it is reasonable to consider is not affected, in terms of its physical 
condition. by matters to a sufficient extent to preclude the provision of 
dwellings, including contamination or the presence of known 
archaeological or historic remains, 

but which is not land- 

(i) that is referred to in paragraph (a)(i) and, having regard only 
to development (within the meaning of the Act of 2000) 
which is not unauthorised development (within the meaning 
of the Act of 2000), is in use as premises, in which u trade or 
profession is being carried on, that is liable to commercial 
rates, that it is reasonable to consider is being used to 
provides services to residents of adjacent residential areas, 

(ii) that is referred to in paragraph (n)(ii), unless it is reasonable 
to consider that the land is vacant or idle, 

(iia) the development of which would not conform with- 

(I) in a case in which the land is zoned in a development 
plan, the phased basis in accordance with which 
development of land is to take place under the plan, 
as detailed in the core strategy included in that plan 
in accordance with section 10(2A)(d) of the Act oj2000, 
or 

(II) in a case in which the land is zoned in a lacul area plan, 
the objective, consistent with the abjectives and core 
strategy of the development plan for the area in 
respect of which the local area plan is prepared, of 
development of land on a phased basis, included in the 
local area plan in accordance with section 19(2) of the 
Act of 2000, 

on the date on which satisfaction of the criteria in this 
section is being assessed 

(iii) that it is reasonable ta consider is required for, or is integral 
to, occupation by- 
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(I) social, community or governmental infrastructure and 
facilities, including infrastructure and facilities used 

for the purposes of public administration or the 
provision of education or healthcure, 

(II) transport facilities and infrastructure, 

(III) energy infrastructure and facilities, 

(IV) telecommunications infrastructure and facilities, 

(V) water and wastewater infrastructure and facilities, 

(VI) waste management and disposal infrastrutture, or 

(VII) recreational infrastructure, including sports facilities 
and playgrounds, 

(iv) that is subject to a statutory designation that may preclude 
development, or 

(v) on which the derelict sites levy is payable in accordance with 
the Derelict Sites Act 1990. 

Response: 

Exclusionary Criterion (ii) land that is referred to in paragraph (a)(ii) and 
is not vacant or idle" applies. 

Parcel ID DCC00006493 is "land that is referred to in paragraph (0)07)” (ie, it is 

zoned as mixed development including residential) Accordingly, as required 
by Exclusionary Criterion (Ii) above, ‘it must be excluded from the RZLT maps 
"unless it is reasonable to consider that the land is vacant or idle”. 

As set out in SectLon 2.1 ‘of this submission, thle lands are most certainly not 
“vacant or idle”. Rath'er, they are occupied by a very significant business 
which is provi'ding employment in the area, and which 15 providing a valuable 
service in the supply and distribution of fitness, health and recreational 
products. 

When establishing RZLT, policy makers and legislators did not intend to 
penalise and potentiailly close businesses Whi'ch are providing employment 
and contributing to the economy, A specific and deliberate distinction was 

drawn between lands which are Zoned solely f0.r residential development 
and lands which are zoned for mixed development including residential 
development, In the case of the former, Exclusionary Criterion (i) requires 
that the busmess must be rate paying and sen/iong the local community. In 

the case of the latter, Exclusionary Criterion (ii) requires only that the land is 

not vacant or idle. 

Having regard to current occupancy of the lands and the evidence presented 
in this submission, it is not "reasonable to consider that the/ands are vacant or 
idle’i 

On this basis S6538 (c)(ii) requires the local authority to exclude the lands 

from the RZLT map. 
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Exclusionary Criterion (iii)(WI) "recreational infrastructure, including 
sports facilities and playgrounds” applies. 

The recreé'tiona] infrastructure 0f the State ‘is comlprised of a range of 
buildings, facil'ities, as well as sport and recreational organisations and 
businesses. As specifically set ,out i.n paragraph (iii) (WI), it inc/udes- sports 
facilities a‘n'd p1|‘aygro'uhds, b'u't‘ it is notJim/‘ted to them. 

 which occupies the lands is ‘the largest independent supplier of 
 in Ireland,   

 
part of the recreational i'n'ffastructure v'vh'ich  ahd  
in the State,‘and therefore, it comes within the Exclusionary Criterion (iii) (VII). 

Exclusionary Criterionfiii) (Ill) (energy infrastructure ) and (iii) (V) (water 
' 

infrastructure) apply. 

Excl‘usioh‘ary ‘Crlte'rion (iii) includes land that it is reasonable to consider is 

required for, or is integral to, occupation by— 

(III) energy infrastructure and facilities, 

(H0 Water and wastevi/arer infrasr'rUCtUre andfaci/iries, 

As outlined in Section 2.2 of this submission, essential energy and water 
infrastructure traverse the lands. 

The part ofthe hands Whivch is coioure'd yellow in Figure 3 in Section‘ 22 is, 
im‘pacted\by ahd req'uired for the; 

- Codkstovvn-lnchicore 110kVDoublé Circuit (D.C.) overhead (O/H) 
Transmission Line and 1 no. 110kV lattice mast. 

~ Inchicore-Ballymount 38W O/Hpower |i‘n'e and associated poles. 
~ 762mm dia'm'eter steel trunk watermain 

ESB Networks require a lateral clearance to buildings to be 20m each side of 
the 110kV centreljne, a radial clearance of 23m to be maintained from the 
centre of each 1'HOkV tower and suitably designed crash ba'rriers to b‘e 

provided around new and existihg masts. 

There is an existing 762mm diameter steel trunk watermain within the Parcel. 
Ujsce Eireann (UE) requires a 16.75m wide wayleave centred .over tihle 

watermain 

No dévelopment whatever can take place on the lands coloured yelfow on‘ 

Figure 3 because those lands are required for, and are integral to, occupation 

by this essential energy and water infrastructure. 

While it is accepted that no't all of the la'nds meet ExclUsibnary Criterion (iii) 
"('Hl) and lor (iii) (V), it is indisputable that a significant portion of the lands 
meet that Exclusionary Criterion‘ Accordingly, ifthe lands were ngt otherwise 
excluded (which ‘is not accepted) , theipart ofthemwhith ‘meets this criterion 
must be excluded‘ 
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4. Conclusion 

As set out in this submission, local authorities, when playing a role in a 

procedure which determines whether or not a landowner may come within 
the net of a very significant and penal tax, must pay strict attention to the 
specific criteria set out in the relevant legislation. They must not read into 
legislation criteria which are not set out in the legislation to include land in 
scope, and they must not ignore criteria which the legislation states must 
exclude land from being in scope. 

Parcel ID DCC000064293 does not meet one essential lnclusionary Criterion 
and does meet three Exclusionary Criteria. 

Accordingly, the Parcel is out of scope and is incorrectly included in the draft 
map. 

Where part of any lands being considered meet an Exclusionary Criterion, it 
is not open to a local authority to include all of the lands, including any part 
which meets an Exclusionary Criterion‘ 

The inclusion of the lands in the current draft RZLT maps when it was not 
included in the maps published in 2022 demonstrates an inconsistency in the 
position adopted in relation to these lands, This is particularly so when the 
current draft map states that it is considered that the lands came into scope 
on 1S‘january 2022. In the event that it is contended by Dublin City Council 

that the lands were not in scope in 2022 but are now in scope (a) the draft 
map fails to state this and (b) as a matter of fact, no change has occurred in 

the intervening period that would justify the making 0f a different 
determination in 2024 to the determination that was made in 2022, 

For all of these reasons, Dubin City Council is requested to remove Parcel ID 

DCCOOOO64293 from the current draft RZLT map. 
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Land Registry 
County Dublin 

Register of Ownership of Freehold Land 

Part 1(A) - The Property 

Folio 248746F 

Note: Unless a note to the contrary appears, neither the description of land in the register nor its 
identification by reference to the Registry Map is conclusive as to boundaries or extent. 

Page 1 of 4 
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Land Registry 
County Dublin  

Part 1(B) - Property 
Parts Transferred 

No. Prop N0. Instrument Date Area(Hectares) Plan Folio No. 

Page 2 of 4 
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Land Registry 
County Dublin 

Part 2 - Ownership 

Page 3 of 4 
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Land Registry 

County Dublin 

Page 4 of 4 
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“Lana,” 
‘ 

, 
‘ 

v’ 

'HFVUJEzv 

11 February 2020 

www walrr n- 

Re: Connection Reference  pre-connection enquiry - 

Subject to contract l Contract denied 

, Walkinstown 
Avenue, Co.Dub|in. 

Irish Water has reviewed your pre-connection enquiry in relation to a water connection at , 
Walkinstown Avenue, Co.Dub|in. 

Based upon the details that you have provided with your pre-connection enquiry and on the capacity 
currently available in the network(s), as assessed by Irish Water, we wish to advise you that, subject to 
a valid connection agreement being put in place, your proposed connection to the Irish Water 
network(s) can be facilitated. 

Water: 

In order to accommodate the proposed connection to Irish Water network at the Premises, upgrade 
works are required to upsize approx. 10m of existing 250mm PVC pipe with 350mm [D pipe as shown 
on the attached figure (red line). Irish Water currently does not have any plans to extend its network in 
this area. Should you wish to progress with the connection you will be required to fund this network 
extension. 

The proposed development indicates that an important Irish Water asset is present on the site. A 
wayleave in favour of Irish Water will be required to protect the 30" steel trunk main. No structures will 
be allowed within 8m of main (i.e. 16.75m width centred over main), 

For design submissions and queries related to diversion/buildover please contact IW Diversion Team 
via email address diversions@water.ie 

Detailed proposals, including work method statements, insurance confirmation and details of work 
completed of a similar nature must be submitted to Irish Water for its consideration before approval will 
issue to undertaking work in close proximity to Irish Water assets. AH such works in the vicinity of Water 
Mains or Sewers greater than 400mm shall be subject to written agreement with Irish Water before 
construction commences on site. This agreement shall also include any necessary protection for Water 
Mains and Sewers. The placing of concrete over or around Water Mains is expressly forbidden. 

Wasiewater: 

New connection is feasible without upgrades for the full development directly to the 9B sewer on Naas 
Road. Storm water is not permitted to the Irish Water network. 

_\ w 

W

m

_\



Strategic Housing Development 

Irish Water notes that the scale of this development dictates that it is subject to the Strategic Housing 
Development planning process. In advance of submitting your full application to An Bord Pleanala for 
assessment, you must have reviewed this development with Irish Water and received a Statement of 
Design Acceptance in relation to the layout of water and wastewater services. 

All infrastructure should be designed and installed in accordance with the Irish Water Codes of Practice 
and Standard Details. A design proposal for the water and/or wastewater infrastructure should be 
submitted to Irish Water for assessment. Prior to submitting your planning application, you are required 
to submit these detailed design proposals to Irish Water for review. 

You are advised that this correspondence does not constitute an offer in whole or in part to provide a 
connection to any Irish Water infrastructure and is provided subject to a connection agreement being 
signed at a later date. 

A connection agreement can be applied for by completing the connection application form available at 
www.water.ie/connections. Irish Water's current charges for water and wastewater connections are 
set out in the Water Charges Plan as approved by the Commission for Regulation of Utilities. 

If you have any further questions, please contact or 
For further information, visit www.water.ielconnections. 
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RZLT — Determinations (Landowner) - Mixed Use Lands 

RZLT Sub No: RZLT-000236/ ANON -1GGE-ZGFQ-B 

Location:  Longmile Road, Dublin 12, D12 V270 

Parcel ID: Comprises Parcel ID DCC000064293 

Date Submission 29/03/2024 
Received: 

Zoning: Z14 — Strategic Development and Regeneration Areas (SDRA) 

Submission Challenging the inclusion of lands on the draft RZLT map on the 
Description: basis that those lands do not meet the criteria for inclusion on 

the map 

APPLcnrs anus oumnzn 
In BLUE/ 

v FARCEL m 
uccoooauzaa 

Extract from RZLT Map (lands outlined in purple) Submission Extract 

Submission extract showing infrastructure routes 

Site Description: 

The lands are located at the junction of Walkinstown Avenue and Long Mile Road. 
The lands are accessed off Walkinstown Avenue. There is a single 

). The 
buildings/land form part of the wider  
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business / site‘ The main building on these lands is called the  

 

. The rest of 
the building / lands appear not in use/out of use, as viewed from the Long Mile Road 
/within the site. 

See report for RZLT-000234/ ANON -16GE—ZGFE-Y 

Summary of Submission: 

The lands are shown on the draft map to have met the criteria for inclusion on 1St 

January 2022. If this is the case, the lands should have been included on the draft 
map first published on 1s‘ November 2022. No change has occurred in the 
intervening period that would justify the making of a different determination in 2024 
to the determination that was made in 2022. 

Care must be taken to include only lands which meet the strict criteria as set out in 
the legislation. 

There isn't sufficient service capacity available to serve the lands as water network 
upgrades are required to serve permitted development on adjacent lands owned by 
the submitter (as evidenced by a planning permission under reference 3228/20). 
Planning permission is required for the water network upgrade. The owner of the 
land should not be required to upgrade public services and deemed taxable for RZLT 
if they don't. The relevant criterion 8.6535 (b), is not met and therefore the land 
should be excluded. 

The land is not vacant or idle. The building on site is occupied by a
) which is liable for commercial rates. The company is the largest 

On this basis 8653B (c)(ii) and 
(c) (iii) (VII) requires the local authority to exclude the lands from the RZLT map. 

There are underground and overhead power lines within the parcel (110 kV and 38 
kV power lines and poles), which require wayleaves/radial clearance/crash barriers 
etc. In addition, an existing 762mm watermain within the parcel also requires a 
16.75m wayleave (map attached to submission highlighting the route of powerlines 
and the watermain). These identified lands are significant in area and required for, 
and are integral to, occupation by this essential energy and water infrastructure. The 
whole land parcel should be removed from the map, but at the very least the part of 
them that meets this criterion should be removed from the map. 

Relevant Planning I History: 
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 - Planning permission granted for a
 with relocation of associated 

signage. Condition No. 2 states ‘The proposed showroom shall be used for display 
only and shall not be used for retail sales’. 

 
. 

 

 
 

 

 

. 

3  

 

 

Other Applications granted permission on the  in respect of that 
business include:  

  

 

 

Interdepartmental Report(s): 

Drainage Section: Report received 30‘h April 2024 

Further Information under $.653E: 

Uisce Eireann: Report dated 25‘h April 2024 

EVALUATION UNDER SECTION 653E (1) OF THE TAXES CONSOLIDATION 
ACT 1997, as amended. 
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Evaluation to Determine Whether or Not the site constitutes land satisfying the 
relevant criteria (Section 653B of the Taxes Consolidation Act 1997), as 
follows: 

Land that 

(a) is included in a development plan, in accordance with section 10(2) (a) of 
the Act of 2000, or local area plan, in accordance with section 19(2)(a) of the 
Act of 2000, zoned- 

(i) solely or primarily for residential use, or 

(ii) for a mixture of uses, including residential use, 

Comment: 

The lands are zoned Z14 — Strategic Development and Regeneration Areas (SDRA) 
(“To seek the social, economic and physical development and/or regeneration of an 
area with mixed-use, of which residential would be the predominant use) in the 2022 
— 2028 Dublin City Development Plan (Map G). 

The lands are therefore zoned for a mixture of uses, Including residential use. 

‘.... ‘4 \ 
The lands form part of Strategic 

7,, Development Regeneration Area 
P 

' 

(SDRA) No. 5 in the Dublin City 

f v. 

fiuSlriOl ESUH! 

¢ ‘26% [U] 

Development Plan 2022 — 2028. 

it!) m- ..._ . 

Ru. W ’ 

'1 E1 QIWT 

(b) it is reasonable to consider may have access, or be connected, to public 
infrastructure and facilities, including roads and footpaths, public lighting, foul 
sewer drainage, surface water drainage and water supply, necessary for 
dwellings to be developed and with sufficient service capacity available for 
such development, 

Comment: 

The submitter has indicated that, as demonstrated under Reg. Ref. 3228/20 which 
pertains to the lands to the north in the same ownership, there isn't sufficient service 
capacity available to serve the lands as water network upgrades are required. 
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In response to this Uisce Eireann has indicated categorically that there is water 
supply and wastewater treatment capacity to serve these lands. 

UE indicates that the site is serviceable in terms of wastewater networks. Similarly it 
indicates that in respect of water networks the site is serviceable. 

Addressing the separate issue raised by the submitter that development permitted 
under Reg. Ref. 3228/20 (adjacent lands) would require water network upgrades UE 
states that upgrade works are required to upsize approx..10m of existing 250mm 
PVC pipe with 350mm ID pipe —which is not deemed substantial. 

In its consultation response to RZLT-000234 (lands to north of these lands) UE 
states that ‘(here is a substantial 30" strategic watermain traversing the site and a 

wayleave will need to be maintained if it is not diverted. These comments also 
pertain to these lands as the watermain traverses these lands. 

The Counci|’s Drainage Section has indicated that there are DCC surface water 
sewers along the roadways adjacent to the site; on Walkinstown Avenue and on 
Long Mile Road. Connection to either should be possible for development purposes. 

Having regard to the above, and having regard to the location of these brownfield 
lands within the city’s built up footprint it is reasonable to consider, therefore that the 
lands may have access, or be connected, to public infrastructure and facilities with 
sufficient service capacity available for such development. 

and 

(c) it is reasonable to consider is not affected, in terms of its physical 
condition, by matters to a sufficient extent to preclude the provision of 
dwellings, including contamination’ or the presence of known archaeological 
or historic remains, 

Comment: 

The lands are outside the Zone of Archaeological Constraint for the Recorded 
Monument (RMP) DU018-020 (Historic City), which is subject to statutory protection 
under Section 12 of the National Monuments (Amendment) Act 1994. 

Due to the brownfield nature of the lands it is reasonable to consider that the lands 
are not affected, in terms of its physical condition, by matters to a sufficient extent to 
preclude the provision of dwellings. 

but which is not land- 

(i) that is referred to in paragraph (a)(i) and, having regard only to development 
(within the meaning of the Act of 2000) which is not unauthorised development 

1 Contaminated sites on Section 22 Register for the city omitted from the RZLT map. 
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(within the meaning of the Act of 2000), is in use as premises, in which a trade 
or profession is being carried on, that is liable to commercial rates, that it is 
reasonable to consider is being used to provides services to residents of 
adjacent residential areas, 

Comment: 

N/A 

(ii) that is referred to in paragraph (a)(ii), unless it is reasonable to consider 
that the land is vacant or idle, 

Comment: 

A car preparation and distribution centre to the trade only operated from these lands 
and from the wider . See report for RZLT-000234/ ANON ~1GGE- 

ZGFE-Y. 

In the intervening period temporary permission was granted for a roller  on 
these lands. Notwithstanding this, from a review of the planning history of these 
lands and the wider , it is concluded that these lands/buildings 
form part of a wider light industrial use (Class 4, Part 4 of the 2001, P&D 
Regulations). In particular the building on these lands was called the ‘Parts and 
Accessories’ building in connection with the car preparation and distribution centre 
use and it appears to have been used for this purpose and car maintenance. 

The landowner has indicated that the building on site is occupied by a business 
) which is liable for commercial rates. It is stated that the company is the 

largest independent supplier of sports equipment in Ireland. 

From a site visit it was noted that the warehouse part of the building (i.e. not the 
whole building) is being used for storage purposes by the referred company. It 
would appear that the building is being used for storage in connection with a retailing 
company which is located on  

Section 653A of the TC Act, 1997 as amended, defines ‘vacant or idle land‘, as 
follows: 

'“vacant or idle land’ means land which, having regard only to development (within 
the meaning of the Act of 2000) which is not unauthorised development (within the 
meaning of the Act of 2000), is not required for, or integral to, the operation of a 
trade or profession being carried out on, or adjacent to, the land." 

The lands are not required for, or integral to, the operation of a trade or profession 
being carried out on, or adjacent to, the land as the main  business is not 
located on or adjacent the land. 

The main use on the site currently is storage in connection with a retailing business. 
Therefore there has been a material change of use on the lands and this change of 
use is not exempted development and is therefore unauthorized. 
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All the relevant lands are therefore considered vacant and idle. 

(iia) the development of which would not conform with- 

(I) in a case in which the land is zoned in a development plan, the phased basis 
in accordance with which development 0f land is to take place under the plan, 
as detailed in the core strategy included in that plan in accordance with 
section 10(2A)(d) of the Act of 2000, 0r 

(II) in a case in which the land is zoned in a local area plan, the objective, 
consistent with the objectives and core strategy of the development plan for 
the area in respect of which the local area plan is prepared, of development of 
land on a phased basis, included in the local area plan in accordance with 
section 19(2) of the Act of 2000, 

on the date on which satisfaction of the criteria in this section is being 
assessed, 

Comment: 

Lands not subject to phasing in Development Plan core strategy. 

(iii) that it is reasonable to consider is required for, or is integral to, occupation 
by- 

(I) social, community or governmental infrastructure and facilities, including 
infrastructure and facilities used for the purposes of public administration or 
the provision of education or healthcare, 

(II) transport facilities and infrastructure, 

(III) energy infrastructure and facilities, 

(IV) telecommunications infrastructure and facilities, 

M water and wastewater infrastructure and facilities, 

(VI) waste management and disposal infrastructure, or 

(VII) recreational infrastructure, including sports facilities and playgrounds, 

Comment: 

Recreational infrastructure 

Part of the building on site is occupied by storage for a sports business ). 
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The lands are identified in the City Development Plan (SDRA No. 5) as a key 
opportunity site for mixed use development including residential uses. 

It is reasonable to consider that the building/land is not required for, or is integral to, 
occupation by recreational infrastructure, including sports facilities and playgrounds. 

Energy and Water infrastructure 

The submission on the lands has set out the extent of electricity and water network 
infrastructure traversing the lands. 

In its consultation response to RZLT-000234 (lands to north of these lands) UE 
states that there is a substantial 30" strategic watermain traversing the site and a 

wayleave will need to be maintained if it is not diverted. These comments also 
pertain to these lands as the watermain traverses these lands. 

The  lands are identified in the City Development Plan 2022 — 2028 under 
Strategic Development Regeneration Area (SDRA) No. 5, as a key opportunity site 
for mixed use development which would include residential use. 

Guiding principles for the development of the lands, as set out under SDRA No. 5 

include the/that: 

‘undergrounding of the 110 KV and 38K V high voltage overhead cabling traversing 
the LAP area. The route for undergrounding the cables will be assessed by ESB 
Networks with the applicants/developers, and in that event the cost of the 
undergrounding of the lines including associated civil works would be borne by the 
developers and ESB’. 

and 

‘as pan‘ of the redevelopment of this site the 750mm watermain may need to be 
diverted. Such a diversion would be at the expense of the developer(s)’ 

Having regard to the Development Plan's vision for these lands it is reasonable to 
consider the land is required for, or is integral to, occupation by a mixed use 
development which would include housing. 

Under the permission for a mixed use development on the lands to the north of these 
lands and in the same ownership, which includes for over 1,000 dwelling units (Reg 
Ref 3228/20), the development layout was configured around the above referred 
utilities with open space areas / roads to serve the development aligned along the 
utility routes / wayleaves. 

Having regard to the above it is therefore reasonable to consider the land is not 
required for, or is integral to, occupation by energy infrastructure and facilities. 

(iv) that is subject to a statutory designation that may preclude development, 
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Comment: 

N/A 

OI‘ 

(v) on which the derelict sites levy is payable in accordance with the Derelict 
Sites Act 19902. 

Comment: 

N/A 

Conclusion 

The lands are zoned for a mixture of uses including residential purposes, are 
serviced, and are vacant/idle. 

Proposed Determination 

For the reasons set out below, l recommend that the following determination be 

made under Section 653E (1), (ii), (I) of the TAXES CONSOLIDATION ACT 1997, as 
amended: 

Having had regard to the submission made in respect of the lands, and having 
evaluated the submission against the relevant criteria under Section 653(5) of the 
Taxes Consolidation Act 1997, as amended, it is determined that the site constitutes 
land satisfying the relevant criteria and the lands should therefore be included on 

the Final RZLT Map. 

Reasons: 

The lands: 

o Are zoned for a mixture of uses, including residential use, 

- Have access, or can be connected, to public infrastructure and facilities, with 
sufficient service capacity, as confirmed by Uisce Eireann in its report dated 
25'h April 2024, and having regard to the brownfield nature of the lands and 
their location within the built up footprint of the city, 

¢ Are vacant/ idle, as there is no active authorized use on the lands which is 

required for, or integral to, the operation of a trade or profession being carried 
out on, or adjacent to, the land, 

~ Meet the other qualifying Criteria Section 653B of the TC Act, as amended. 

z Derelict sites as per Derelict Sites Register omitted from the RZLT map 
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Outcome: Include lands on Final RZLT Map 
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Notification of Determination 
Residential Zoned Land Tax 

Part 22A of the Taxes Consolidation Act 1997 

WSubFniissiofi REIWWWGE-ZGFQ-B ' i i " * 
DCC RZLT Number: RZLT-000236 

Site Owner:  Unlimited Company 
M’ 

Submission Address: 
’ 

, Longmile Road, bublin 12, D12 V270 

The Residential Zoned Land Tax is provided for in Part 22A of the Taxes Consolidation Act 
1997. Section 653E(1) of the Act states that the Local Authority shall evaluate submissions 
received to determine whether or not the site constitutes land satisfying the relevant criteria 
for inclusion on the RZLT map. 

Determination 
Dublin City Council has evaluated the submission received in relation to the above site and 
has determined to include the site on the final map on the basis that the site constitutes land 
satisfying the relevant criteria as set out in Section 653B of the Act. 

Determination-Include 
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Reasons 

The lands: 

- Are zoned for a mixture of uses, including residential use, 

- Have access, or can be connected, to public infrastructure and facilities, with 
sufficient service capacity, as confirmed by Uisce Eireann in its report dated 
25"‘ April 2024, and having regard to the brownfield nature of the lands and 
their location within the built up footprint of the city, 

o Are vacant/ idle, as there is no active authorized use on the lands which is 
required for, or integral to, the operation of a trade or profession being carried 
out on, or adjacent to, the land, 

0 Meet the other qualifying Criteria Section 6533 of the TC Act, as amended 

The final map showing land that is liable for RZLT will be published by 31s‘ January 2025 
and this will reflect all Determinations made. 

The evaluation report is available upon request by e-mail to rzlt@dublincity,ie or in writing to 
Residential Zoned Land Tax, Active Land Management Unit, Planning and Property 
Development Department, Block 4, Floor 3, Civic Offices, Wood Quay, Dublin 8. 

Aggeal 653J 
Section 653J(1) states that an owner who is aggrieved with the determination of a local 
authority under section 653E has until 15‘ August 2024 to appeal that determination, by 
notice in writing specifying the grounds for the appeal to An Bord Pleana'la. 

All correspondence and clarifications in relation to appeals should be addressed to; The 
Secretary, An Bord Pleanéla, 64 Marlborough Street, Dublin 1. Tel 8588100 

Determination~lnclude 
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Z; MtCutcheon Halley 
II CHANNEL‘, PLANNWU (ONSJLWWS 

The Secretary 31S‘ July 2024 

An Bord Pleanéla 

64 Marlborough Street 

Dublin 1 

D01 V902 

Re: First Party Appeal against Dublin County Council's Determination to include 
Parcel ID DCC000064293 on the final RZLT map. 

RZLT Sub N0: RZLT-000236]ANON—1GGE-ZGFQ-B 

A Chara, 

We, McCutcheon Halley of Kreston House, Arran Court, Arran Quay, Dublin 7, act on behalf of 
our client,  of

  in this appeal against Dublin City Council's (DCCs) Notification of 
Determination (see copy included in Attachment 3), dated 28thjune 2024, that concludes Parcel 

ID DCC000064293 should be included on the final RZLT liability map to be published on the 31“ 
January 2025. 

Parcel ID DCCOOOO64293 is part ofthe ’, Naas Road, Dublin 12, and the draft 
map identifies that it covers an area of approximately 0484 hectares. It is noted that our 
calculation of the area identifies the Parcel as encompassing 0.823 hectares‘ 

The Grounds for this Appeal are in the report attached to this cover letter. In summary, our 
client seeks the exclusion oftheir land from the RZLT map for the following reasons: 

1. The Parcel is not “land which satisfies the relevant criteria" as defined in Section 653B of 
the Taxes Consolidation Act 1997 as amended (“the TCA), because it is not reasonable to 
consider that the Parcel may have access or be connected to a public water supgly 
necessary for dwellings to be developed and with sufficient service capacity available for 
such development. 

2. The Parcel is not "land which satisfies the relevant criteria" as defined in Section 653B 

TCA because it is not reasonable to consider that the Parcel may have access or be 

connected to foul sewer drainage necessary for dwellings to be developed and with 
sufficient service capacity available for such development. 

3. Dublin City Council erred in concluding that  existing use of the Parcel is 

unauthorised. The Parcel is occupied by , a business or trade being carried out 
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on the Parcel and is not "land which satisfies the relevant criteria” as defined in Section 
653B of the Act because the vacant/Idle reason does not comply with the requirement 
of section 653(B)(i) and (ii) of the Taxes Consolidation Act 

4. The RZLT map incorrectly and unlawfully fails to exclude the parts of the Parcel which it 
is reasonable to consider are required for or are integral to occupation by energy 
infrastructure and facilities and water and wastewater infrastructure and facilities. 

On this basis, we request that An Bord Pleanéla overturn the decision taken by Dublin City 
Council and issue an Order that the lands that constitute Parcel ID DCCOOOO64293 be removed 
from the Draft RZLT maps. 

Should the Board decide to invite DCC or Uisce Eireann or any third party to comment on our 
client's appeal, then in accordance with the rules ofnatural justice, our client must be invited to 
comment on any submission or response of DCC or Uisce Eireann or other third party before 
the Board determines the appeal. 

Please do not hesitate to contact the undersigned should further information be required. 

McCutcheon Halley Chartered Planning Consultants 

Attachments: 

Grounds of Appeal 
Site Location Plan 

DCC Notification (28‘h June 2024) 
DCC RZLT Evaluation Report 
Uisce Eireann submission to DCC (25‘h April 2024) 
Submission to DCC re the Draft Residential Zoned Land Tax Map (McCutcheon Halley 
Planning, March 2024) including evidence of ownership and Irish Water's Connections 
and Developer Services Response, appended to same. 

7. ESB Letter (dated 17th October 2019) 

@WPWN.“ 

I‘ McCutcheon Halley 
y (HARM-‘MD PLANNWG CUNSUL'ANYS 
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Attachment 1: Grounds of Appeal 
1.1 Introduction 

Dublin City Council (DCC) issued a Notification of Determination, dated 28"‘June 2024 which 
concludes Parcel ID DCC000064293 owned by our client (“the Parcel) should be included on 
the final RZLT liability map to be published on the 315‘January 2025‘ DCC's Determination sets 
out the reasons for including the Parcel on the final map as follows. 

“T he lands: 

. Are zoned for a mixture of uses, including residential use, 

. Have access, or can be connected, to public infrastructure and facilities, with 
sufficientsen/ice capacity, as confirmed by Uisce Eireann in its report dated 25m April 
2024, and having regard to the brownfield nature of the lands and their location 
within the built up footprint of the city. 

. Are vacant/idle, as there is no active authorized use on the lands which is required 
for, or integral to, the operation of a trade or profession being carried out on, or 
adjacent to, the land 

- Meet the other qua/Wing Criteria Section 653B of the TC Act, as amended” 

Section 653] of the Taxes Consolidation Act 1997 as inserted by the Finance Act 2021 and 
amended by the Finance (No. 2) Act 2023 (“TCA”) provides that an owner aggrieved by a local 
authority's determination may appeal that determination by written notice specifying the 
grounds for the appeal to An Bord Pleana'la ("the Board"). 

This appeal considers the specific words used in Section 653B TCA and the proper 
interpretation of those words. It also examines the Department of Housing, Local Government 
and Heritage's Residential Zoned Land Tax - Guidelines for Planning Authoritiesjune 2022 ("the 
RZLT Guidelines") and demonstrates why, on the proper interpretation of Section 653B, the 
Parcel must be excluded from the revised final RZLT map to be published on 31 January 2025. 

1.2 Context 

The criteria for including land in the draft RZLT maps are set out in legislation. Guidance has 
been issued by the Department of Housing, Local Government and Heritage for the assistance 
of local authorities. The relevant legislation and Guidance documents are as follows; 

. Part 22A TCA 

. the RZLT Guidelines 

DCC published its first revision of the Final 2023 RZLT Map, identifying lands considered in 

scope for the RZLT as ofJanuary 1st, 2024. The map identified the Parcel and deemed to be 
land satisfying the relevant criteria on January 1st, 2024 with the date of first satisfying the 
relevant criteria being stated as 1 January 2022. 

McCutcheon Halley Page1 
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It is noted that, notwithstanding that the draft RZLT map states that Dublin City Council 
considers that the Parcel was in scope on 15‘January 2022 the Parcel was deemed not to be in 

scope in the Final Map published in 2023. The current mapping process is being conducted 
under Section 653M ofthe TCA. The purpose of the annual revision is, not to permit planning 
authorities to change their minds in relation to the question of when land fist met the relevant 
criteria to be included in the RZLT maps but, rather, the purpose is to allow pianning authorities 
to consider What has changed between the final date for consideration of lands relevant to the 
last annual map and the final date for consideration of lands relevant to the current annual 
mapping exercise. 

Section 92 of the Finance (No. 2) Act 2023 amended Part 22A TCA. One key amendment was 
the change in the first liability date for the payment of RZLT from 2024 to 2025 (Section 92(5)). 
The final date to be considered in the current process is 1 January 2024 (Section 653C read in 

conjunction with Section 653M). Under the 2023 Map process, the final date for consideration 
is ‘I October 2022. However, Section 653C requires that every year, the planning authority must 
state when the land first satisfied the “relevant criteria” Where that date is after 1 January 2022, 

As DCC has determined that the Parcel was in scope on 1 January 2022, if they are correct, they 
ought to have included the Parcel in the 2023 Map. They did not. Accordingly, DCC has already 
as part of the 2023 process, concluded that the Parcel was n_ot in scope on 1 January 2022 and, 
indeed, up to 1 October 2022. Yet as part of the current process, it has determined that the 
Parcel satisfied the criteria on 1 january 2022 and is in scope. 

It is apparent, therefore, that either Dublin City Council considers that it erred in excluding the 
Parcel in the draft maps published in 2022 or that an error has occurred in including the Parcel 
in the current draft maps. 

Either way, the position now adopted by Dublin City Council in relation to the question of 
Whether the lands met the relevant criteria for inclusion in the maps on 1Stjanuary 2022 is 

inconsistent with the position previously taken. Dublin City Council has not offered any 
explanation for this inconsistency. 

The final RZLT map will form the basis for eligibility for a very onerous tax. If Parcel ID no, 
DCC000064150 is included in the final map, there is no opportunity for our client to escape 
liability for the tax unless the land is developed for residential development. As tax is a penal 
law, there is a great onus on all public authorities when assessing eligibility to include only lands 
that meet the strict criteria set out in the legislation. The strict wording of the legislation must 
be observed. It is not open to any public authority to read—in words that are not included in the 
legislation or to omit words that are included in the legislation. If there is any discrepancy 
between the wording of the legislation and any guidelines issued regarding the mapping 
exercise, the legislation prevails. 

It is submitted that, when determining the previous appeal under Ref; , the 
Board failed to have proper regard to the strict requirements and true meaning of the criterion 
set out at section 653B (b). 

3 
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This appeal requests the Board to overturn DCCs Notification of Determination made on dated 
28"‘June 2024 so that Parcel ID N0. DCC000064293 is not included in the final RZLT map to be 
published on the 31“ of January 2025. We set out hereunder why, based on a correct 
interpretation ofthe strict wording ofthe legislation, the Parcel does not now and did not satisfy 
the relevant criteria as defined in Section 6535 ofthe TCA on either ofthe relevant dates being; 

. 1 January 2024 (the last date for consideration of whether the Parcel meets the relevant 
criteria for inclusion in the RZLT map) and 

. 1 January 2022 (the date which triggers a liability to RZLT in 2025) 

and, therefore, the Parcel must be excluded. 

Although the RZLT Guidelines have been issued for the assistance of planning authorities, they 
cannot extend the scope ofthe legislation. In so far as there is any conflict between the wording 
ofthe legislation and that of the RZLT Guidelines the legislation takes precedence over the RZLT 

Guidelines. Without prejudice to this, this appeal also outlines Why, having regard to the RZLT 

Guidelines, the lands should be excluded. This appeal includes a copy ofthe Submission made 
to DCC which, in turn, includes Proof of Ownership (see Attachment 6). 

1.3 Parcel Characteristics & Occupancy 

This appeal includes a site location plan that clearly identifies the Parcel and its boundaries (see 
Attachment 2), 

The Parcel is part of our clients’ landholding, known as the ’ and outlined in 
purple on the extract below. The stated area ofthe parcel in the draft map is 0.831372 hectares. 
Our measurement of the mapped boundary identifies the area as 0.823 hectares. 

Dublin City Council: 
‘k 

- DCC000064293
l 

Figure 1 RZLT Parcel Location 
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The Dublin City Development Plan 2022-2028 includes this site as part of Strategic 
Development Regeneration Area (SDRA) 5. The assigned land use zoning objective is Z14: 
"To seek the social, economic and physical development and/0r regeneration of an area with 
mixed use, of which residential would be the predominant use. ” 

1.3.2 Occupancy Details 

The parcel hosts a 30,000 sq ft warehouse building and yard area which is occupied by  
, T/A ), a trade business, that is liable for and pays commercial rates for the 

Whole building. 

 is the largest independent supplier of  in Ireland. The vast majority 
of their sales are from online sales, not from their showroom. The storage ofgoods is therefore 
integral to the operation of the trade. 

Storage of the is one of the three main processes in  trading 
logistics chain, along with conveying and handling. Goods are safely stored, and transported, 
from the building at this site and it therefore plays a central role in  ability to trade 
effectively and efficiently, facilitating the flow of goods in the distribution logistics. 

Once an online order is placed for the  it is moved to another ’s 
warehouse at , Robinhood Road Dublin 22, 800 metres from the 
subject site, from Where it is dispatched. 

The following images (taken June accurately reflect the general storage and confirm that the 
Whole building is used for storage. 

Plate 1  Goods being stored in the existing warehouse. 

It is noted that  intentionally keep openings frosted to ensure the safe storage of the 
goods within the building. 

1.3.3 Energy and Water Infrastructure 

The Parcel has underground and overhead power lines, as illustrated in Figure 2. The 

infrastructure comprises, 

- Cookstown-lnchicore110kVDouble Circuit (D.C.) overhead (O/H) Transmission Line and 
1 no. 110kV lattice mast. 

- lnchicore-Ballymount 38kV O/H power line and associated poles. 
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ESB Networks require a lateral clearance to buildings to be 20m on each side of the 110kV 
centreline, a radial clearance of 23m to be maintained from the centre of each 110kV tower, 
and suitably designed crash barriers to be provided around new and existing masts. A letter 
from ESB dated 17 October 2019 confirming this is attached as Appendix 7. 

There is an existing 762mm diameter steel trunk water main within the Parcel. Uisce Eireann 
(UE) requires a 16.75m wide wayleave centred over the water main‘ This is confirmed in a letter 
dated ‘I1 February 2020 from UE, see Appendix 6. 

The ESB and Uisce Eireann clearance requirements have a material impact on the developable 
area ofthis Parcel. Figure 2 identifies lands which are effectively sterilised by energy and water 
infrastructure and development of any kind would not be acceptable Within this zone of 
influence. The aggregate area impacted is 0.286 hectares and this represents 35% of the total 
area (0.823 ha) of the Parcel . 

‘H mmnmmlmnuuwm- min" 
Mir-1mm 
aviunnm-munwmmm 

Figure 2 Existing ESB and Uisce Eireann infrastructure‘ 

Dublin City Council granted planning permission under reference 3228/20 for development 
within Parcel ID DCC000064150, which directly abuts this subject Parcel, and which is also 
owned by our Client. Correspondence engaged in with UE in relation to that planning 
application confirms that a new water connection could only be facilitated if upgrade works are 
undertaken at a location approximately 850m east of the site and within land that is not within 
the landowner's control. 
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NORTH 

-‘ APPLICANTS LANDS OUTLINED 
1N BLUE 

_' 
LOCATION OF WATERMAIN 
UPGRADE WORKS AS 
HEOUIHED BY UISCE EIHEANN 
WATER INFRASTRUCTURE 
UPGRADE WORKS WILL 
SERVICE OTHER LANDS. 

PARCEL ID 
DCCOUDOG4293 

0 100m 200m 300m , 

Figure 3 Location of water maln upgrade works 850m east of the Parcel 

The necessity for these upgrade works was confirmed by Uisce Eireann (UE - then Irish Water) 
in their Connection & Developer Services (CDS) Response (Irish Water Connection Reference No 
CD51 9004746) issued to our client before the application for permission on the adjoining Parcel 
ID DCCOOOO64150 was lodged. The response from Irish Water stated, inter alia, that a new water 
connection was only feasible if upgrade works were undertaken to upsize approximately 10m 
of an existing 250mm PVC pipe with a 350mm ID pipe at theJunction of the Long Mile Road, 
Balfe Road, Drimnagh Road and Slievebloom Road approximately 850m East of the proposed 
development. UE stated that it “current/y does not have any plans to extend its network in this area. 

Should you Wish to progress with the connection you Will be required to fund this network extension". 

The Uisce Eireann (UE) report dated 25 April 2024 submitted to DCC and attached to this appeal 
(the "UE 2024 Response”) as Appendix 5 confirms that the same upgrade works need to be 

undertaken before this Parcel could be connected to the public water main. The UE 2024 
Response states that with respect to Water Networks, 

UE can confirm that the subject site is the site is serviceable. As per the Connection enquiry 
(appended to the appeal) In order to accommodate the proposed connection to Irish Water 
network at the Premises, upgrade works are required to upsize approx. 10m of existing 
250mm PVC pipe with 350mm ID pipe. 10m of pipeline is not deemed substantial. 
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The response is addressed later in this appeal. In brief, the term “serviceable” is not the 
appropriate criterion by which the Parcel must be assed. 

A condition of the mixed-use planning permission (Ref. 3228/20) requires that the new 
wastewater drainage system that will service the permitted development on land to the north 
of this Parcel include a spur to facilitate a future connection to this Parcel. This condition was 
included as it was acknowledged that Parcel ID DCC00064293 could not be serviced with foul 
sewer drainage as there is insufficient capacity in the sewer on the Long Mile Road. 

This new spur would discharge into the Irish Water combined 9B trunk sewer located to the 
north of the landholding adjacent to the R810 Naas Road, see Figure 3. In the absence of this 
wastewater infrastructure, access to the Irish Water public wastewater network will not be 
possible for this Parcel. In determining lands for inclusion, it cannot be assumed that the 
permitted mixed-use development will be implemented and there can be no reliance on 
ownership in the process. In the absence ofthis connection, the Parcel does not have access to 
public infrastructure with sufficient service capacity available. 

NORTH
I 

APPLICANT'S LANDS OUTLINED 
lN BLUE

U 

UISCE EIREAAN QB COMBINED 
SEWEH (OUTFALLS TO THE 
RINGSEND WwTP) 

WASTEWATER TO SERVE 
PARCEL DCCOOOOS4293 
WOULD BE REQUIRED TO BE 
CONSTRUCTED NORTH 
THROUGH PARCEL 
DCCDOOUE4150 TO DISCHARGE 
TO THE EXISTING COMBINED 
9B SEWER 

PARCEL ID 
DCC000054293 

w. 

,~»*“““"
‘ 

Figure 4 General alignment of wastewater infrastructure needed to service this Parcel 
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1.4 Grounds of Appeal 

1.4.1 Ground No. 1: The Parcel is not “land which satisfies the relevant criteria" as 

defined in Section 6535 TCA because it is not reasonable to consider that the Parcel 

may have access or be connected to a public water supply necessary for dwellings to 
be developed and with sufficient service capacity available for such development. 

The Relevant Criteria 

Before any land may be included in an RZLT map it must be determined that it meets "relevant 
criteria" set out in Section 653B TCA. 

Section 653B TCA states that, in Part 22A TCA, land which satisfies the “relevant criteria" is land 
which meets all three of the specific criteria set out at sub-paragraphs (a), (b) and (c) and is not 
excluded by any one of other specific criteria set out at sub-paragraphs (i) to (v). 

It is accepted by our client that the Parcel meets the criterion in sub-paragraph (a) on the basis 

that the zoning of the Parcel is for a mixture of uses including residential use. 

It is also accepted that the Parcel meets the criterion in sub-paragraph (c). 

Our client, however, disputes that the Parcel meets the criterion in sub-paragraph (b) which is; 

"it is reasonable to consider may have access, or be connected, to public infrastructure and facilities, 
including roads and footpaths, public fighting, foul sewer drainage, sulface water drainage and water 

supp/y, necessary for dwellings to be deve/oped and with sufficient service capacity available for such 

development," 

As such, the Parcel should be excluded from the revised map to be published on 1 January 2025 

as it was when DCC considered the same criteria in 2023. 

DC C's Determination and UF Resgonse 

The Planning Authority's Notification of Determination, referring to the UE 2024 Responses, 

identifies that a reason for the decision to include the Parcel is that it has ” 
access, 0r can be 

connected, to public infrastructure and facilities, with sufficient service capacity, as confirmed by 
Uisce Eireann in its report dated 25"‘ April 2024, and having regard to the brownfie/d nature of the 

lands and their location Within the built up footprint of the city.
” 

It would appear that UE was invited to comment on our client's submission made to DCC 

following the publication of the draft map injanuary 2024. Unfortunately, and contrary to the 
rules of naturaljustice, our client was not furnished with a copy ofthe UE response nor was our 
client provided with any opportunity to comment on the response prior to the issue of the 
determination by DCC. 

In so far as the UE 2024 Response purports to assess if the Parcel meets the criterion in sub< 

paragraph (b) of Section 6538; 

a. UE is not the party who must make that assessment and 
b. It is notable that UE made the same error as DCC, in particular, the failure to assess the 

Parcel in accordance with the strict language used in Section 6538. 
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In this regard, UE states that its capacity registers currently show that there is capacity available, 
and they claim that the Parcel is "serviceable". This is despite acknowledging that “As per the 
Connection 6'ai (appended to the appeal) In order to accommodate the proposed connection to 
Irish Water network at the Premises, upgrade woks are required to upsize approx. 10m of existing 
250mm PVC pipe with 350mm ID pipe. 10m ofpipeline is not deemed substantial”(emphasis added) 

It is notable that Ué confirmed that its response is "as per the Connection enquiry‘ (meaning the 
UE 2020 Response in relation to pre-planning enquiries relating to the adjoining lands) 
"appended to the appeal” (meaning our client's submission to DCC dated March 2024). In that 
UE 2020 Response, UE stated that it “currently does not have any plans to extend its network in this 
area. Should you wish to progress with the connection you Will be required to fund this network 
extension”. No change from that position is indicated in the UE 2024 Response. Accordingly, 
as of 25 April 2024, the position of UE was that a water connection for the Parcel would 
not be permitted unless there is an upgrade undertaken to the UE public network and 
that UE has no plans to undertake that upgrade. 

Reguiremens to come within Section 6538M 

Having regard to the potential penal outcome for land owner's whose lands are included in the 
RZLT map, in assessing any [and parcel, there is an onus on the planning authority and on the 
Board to ensure that any land which it is proposed to include in the map meets every Qart of 
every relevant criteria in Section 653B (a), (b) and (c)‘ If it does not, it M be excluded. There 
is no right on the part of DCC 0r the Board to exercise any discretion or to bend or extend the 
actual words used in the legislation. 

Section 653B (b) requires that before land may be included, in relation to that land it must be; 

"it is reasonable to consider may have access, or be connected, to public infrastructure and 
facilities, including roads and footpaths, public lighting, foul sewer drainage, surface water 
drainage and water supply, necessary for dwellings to be developed and with sufficient service 
capacity available for such development,” 

The Act uses the term “public infrastructure and facilities" and requires that they must be “with 
sufiicient sen/ice capacity available for such development”. 

"with sufificient service cagacigg available” 

The term "serviceable" used in the UE 2024 Response does not appear anywhere in Section 
653B TCA. It is not a permissible criterion by which any land may be assessed. Only land which 
has access to public infrastructure and facilities with available service capacity is within scope. 
The issue to be determined when considering any land parcel for inclusion in an RZLT map is 

whether the service capacity is actually available on the relevant date, not Whether it is 

possible to make that capacity available at a future date at the cost ofany individual land owner. 

Section 6535(b) uses the word "available" in the present tense. It cannot be assumed that the 
legislators intended it to mean anything otherthan the present. This makes sense. The history 
of the delivery of public services to zoned land in Ireland is not good. It is recognised that there 
are significant tracts of zoned lands which do not have access to services with sufficient 
capacity. Very often development plans include objectives in relation to the servicing of the 
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lands but the follow through does not occur resulting in the zoned land not being capable of 
being developed. The legislators clearly did not intend that those land owners should be taxed. 

UEs asserts in their correspondence to DCC that “10m ofpipe/ine is not deemed substantial.” No 

basis/evidence has been provided for this conclusion. Further, the statement applies a very 
narrow lens to the works required, only referencing 10m of pipeline. N0 acknowledgement is 

given in relation to the fact that the infrastructure on which UE requires our client to fund 
services the Wider area. The broader scope of works to deliver this pipeline Within a public 
road do not appear to have been given consideration. 

Our client's preliminary estimation of the cost of the works would exceed Further, 
the works involve the opening of a busy public road which requires a road opening licence, a 

statutory consent pursuant to Section 13 ofthe Roads Act, as well as a traffic management plan 

and health and safety and insurance cost considerations. 

It is unclear on what basis UE deem the upgrade required not to be “substantial”. In the case of 
this Parcel, before there is sufficient service capacity available for the Parcel, the necessary 
upgrade comprises the upsizing of approx. 10 metres of pipeline at a distance of some 850m 
from the Parcel. UE is the beneficiary ofthe upgrade it is requesting our client to fund. ltwould 
be entirely inappropriate were UF. to be able to influence the mapping process to exert pressure 
on land owners to bear the cost of upgrading generally available public infrastructure. For 

example, what if UE required our client to pay for 100m of pipeline upgrade? Or what if the 
works were required several kilometres from the Parcel? UE should have no role in the RZLT 

mapping process other than to clarify whether, at the relevant date, there was existing capacity 
without any upgrade or not. 

The delivery of public utilities is the responsibility of public utility companies. Nothing in the 
TCA passes that responsibility to any land owner. A public utility company cannot deem a 

service to be "available" if it does not exist at a particular date and may only corne into existence 
if a private development proceeds and the developer is required to pay for a necessary 
upgrade. Often very significant works may be required to create sufficient capacity to facilitate 
a development. Section 6535 does not permit the public utility company or the planning 
authority to consider the level of the cost of a necessary upgrade in determining Whether the 
upgrade is actually in existence so that there is available service capacity on a relevant date. 

Either the upgrade has been done or it has not. If it has not, then it cannot be stated that there 
is "sufficient service capacity available“. 

It is clear that, when issuing the UE 2024 Response, UE used the term "serviceable" to mean, 
capable of having sufficient service capacity available at a future date, subject to an upgrade 
being undertaken. This is not a lawful criterion by which a land parcel may be assessed pursuant 
to Section 65384 DCC erred in law and in fact in relying on this inappropriate assessment by 
UE, and failed to discharge its statutory obligation under the TCA to objectively consider 
Whether or not, on a specified relevant date (1 January 2024) there was, in fact, and without 
the necessity of any upgrade, sufficient service capacity actually available. 
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Elements 01f QUb/iC infrastructure and facilities 

To supply water to a premises, the public infrastructure and facilities required include; 

(a) The water plant which must have sufficient capacity available 
(b) The carrying infrastructure which must also have sufficient capacity available and 

(c) An ability to access or connect the premises to the carrying infrastructure‘ 

T0 date, DCC and UE in the UE 2024 Response have looked only at (a) (being the capacity 
available in the water plant) and (c) (the fact that there is carrying infrastructure nearthe Parcel 
to which, in theory, it could connect if there was sufficient capacity available in that carrying 
infrastructure). 

However, (b) (the network or carrying infrastructure) is part of the public infrastructure and 
facilities which must be assessed and it is incumbent on DCC and the Board to consider the 
existing available (present tense) capacity of that infrastructure at the last relevant date (1 

January 2024). 

It is clear from the UE 2020 Response, confirmed by the UE 2024 Response that the capacity is 

n_ot “available” in the “carrying infrastructure" element of the water “public infrastructure and 
facilities" and was not available either on 1january 2024 or on 1 January 2022. 

Distinction betwqen works to connect to QUb/iC infrgitrugture with available cugacigg and works to 
create cagacigg in the gub/ic infrastructure. 

The point at which the Parcel might connect to the public water main has not yet been 
determined. However, the upgrade which UE confirms is required before the Parcel may 
connect to the watermain is confirmed in the UE 2020 Response and again in the UE 2024 
Response and is to be carried out at a distance of some 850M from the Parcel, at thejunction 
of the Slievebloom Road and the Drimnagh Road. Figure 5 shows the location of the upgrade 
works to the UE infrastructure. 

There is no relationship between the connection works which will benefit only the Parcel and 
the upgrade works which benefit the wider area and which are the responsibility of UE. They 
are entirely separate works. 
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I 

LOCATION OF WATEHMAIN 
UPGRADE WOFIKS AS 
HEOUIHED BY UISCE EIREANN 
WATER INFRASTRUCTURE 
UPGRADE WOFIKS WILL 
SERVICE OTHER LANDS, 

PARCEL ID 
DC0000064293 

WALKINSTOWN AVENUE 
WATERMAIN CONNECTION 
POINT 

Fvgure 5 Location of required upgrade to {he public water infrastructure at the intersection of Drimnagh Road and 
Slievebloom Road 

RZLT Guide/Ines 

In its evaluation relating to its determination, DCC refers to the UE 2024 Response and 

consultation with the Council's drainage section in relation to storm water and says; 

“Having regard to the above and, having regard to the location of these brownfield lands 

Within the city's built up footprint, it is reasonable t0 consider therefore that the lands may 
have access , or be connected, to public infrastructure and facilities with sufiicient service 

capacity available for such development. ” 

It would appear that DCC has misunderstood two significant aspects of the relevant criteria. 

(i) The requirement to assess the existing available capacity at the relevant date set out 
in Section 653C being 1 January 2024 and 

(ii) The fact that, just because a site is in a brownfield area, does not bring it into scope. 

It is noted that the RZLT Guidelines state; 

"All brownfield lands within existingbuf/t up regeneration, town centre, district centre or local 
centre type mixed use zonings, should general/y be considered to be in-scope, unless lack of 
Quadtv in waste-water treatmentplants servicing the settlement is confirmed bv Irish Water. 

Greenfield land within such zonings will require further assessment and information to 

confirm connection to 0r ability to be connected to services." 
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The following points are of note in relation to the above extract; 

Firstly, the guidance in relation to brownfield sites is general only. Each case must be 
considered on its own merits. 

Secondly, the RZLT Guidelines refer only to the capacity of the waste water treatment plants. It 
is clearly an omission or a gross error not to consider the capacity of the carrying infrastructure 
or network. It is patently clear that the "carrying infrastructure" is an essential part ofthe public 
infrastructure. If it were not there, land could not be serviced. Any deficiency in it, including any 
requirement for an upgrade cannot be ignored in assessing the availability of sufficient service 
capacity in public infrastructure, 

Though not referred to in DCC's assessment of this Parcel, it is noted that the RZLT Guidelines 
at page 8 say; 

A need for network upgrades is not considered to exclude lands, where sufiicient treatment capacity 
is confirmed to exist‘ Further details are provided in Section 4 Implementation" 

In fact, nothing in Section 4 makes any further reference to upgrades. The purpose of RZLT 

Guidelines is to provide assistance to planning authorities. They cannot extend what is 

provided in the legislation. Anything in them which purports to do so would be unlawful‘ To 
the extent that this one line appears in the RZLT Guidelines comprising 72 pages, it is neither 
explained nor reasoned. It is possible that it was intended to refer to circumstances in which 
an upgrade is required in the network generally but not so as to prevent connection t0 a parcel 
being assessed. This would constitute a lawful interpretation ofSection 6538(b). However, that 
is not the case in relation to this Parcel. 

It must be assumed that, in issuing the RZLT Guidelines, the Minister cannot have intended to 
suggest that a tax designed to encourage land which is capable of being developed would be 
used to compel land owners to pay forthe upgrade of public services orface a penal tax instead. 
Neither can the RZLT Guidelines be interpretated to mean the opposite ofwhat the legislation 
states. If there is a need for an upgrade to the UE carrying infrastructure/ network before a 

connection may be made or as a condition of making a connection, then the relevant 
infrastructure cannot be stated to have sufficient service capacity “available”. Any 
interpretation which would suggest otherwise would be unconstitutional and unlawful. 
Significantly, it is not permissible under the strict wording ofSection 6535(b). 

To the extent that there is anything further in Section 4 of the RZLT Guidelines which is of 
assistance, it may be on page 23 under the heading "Services to be considered" 

"iii) Services to be considered 

It is acknowledged that the NPF provides a definition of Tier 7 (serviced) and Tier 2 
(serviceable within the period of the development plan) lands. Under Section 653B of the 
provisions, the definition of land in- scope for RZLTidentlfies lands which are connected to, 
or able to be connected to services as being in scope. 

This requires consideration of the services and infrastructure which are considered 
essential to the connection and development of residential communities. In assessing 
Whether land or landbanks are able to connect to services, PlanningAuthorit/es should take 
into account the following:- In the first instance, where the infrastructure is located adjoining, 
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intersecting, at a boundaw or corner of a landbank, in a nearby public road, 0r is connected 

to an existing development adjoining the landbank, the lands should be considered to be 
‘connected’ or ‘ab/e to connect’ and therefore are in-scope”. (Emphasis added) 

Comment; UE in its responses has confirmed that an upgrade to the water carrying public 
infrastructure at a distance of some 850M from the Parcel is essential to the connection and 
development ofthe Parcel. DCC and‘ previously in its determination under Ref; , 

the Board, both failed to give proper consideration and relevance to the requirement of the 
upgrade to the “carrying infrastructure“/ network which is deemed by UE to be essential to the 
connection and development ofthe Parcel. 

On page 24, the RZLT Guidelines continue as follows; 

"Where the infrastructure does not meet the threshold above, the fol/owing needs to 

be considered: 

' Where no planningpermission is in place, are the works to connect the landbank 
to 

the services on public land under the control of the local authority or land which will 
be 

available to the landowner/developer, in which case the land may be in-scope? 

- Do the connections to services involve minor works in which case the land may 
be in scope? 

- Do the connections to services require access to 3rd party lands or 3rd party 

development to take place, in which case the land may be out of scope? 

Where land has permission, the same considerations should apply. If the works 
required to connect the land to services are materially significant for example 

require access to 3rd party lands which are in private ownership or would require 

CPO or planning permission in themselves, then the land should be considered to be 

out of scope. Notwithstandingr other development or works which may be 
considered examples where land would be considered out of scone would 
include where the works required to connect the land to services involve the crossing 

of European Sites, rivers, streams 0r raf/ infrastructure where statutogg consents 
are required. 

As is apparent from the above, in so far as the materiality or significance of works is to be 

considered pursuant to the RZLT Guidelines, it relates only works to connect the relevant lands 
to the existing public infrastructure with available service capacity. As demonstrated above at 
Figure 3 and the commentary about it, the works to upgrade the UE water main and the works 
to connect the parcel to the water main are entirely separate works at different locations. 

Significantly, the RZLT Guidelines confirm that, Where statutory consents are required, land is 

to be considered out of scope. As set out above, the upgrade which UE suggests our client must 
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fund will require a road opening licence. Such a licence is governed by Section 13(6) of the 
Roads Act 1993 which provides; 

(6) (a) A person or group of persons may, with the consent of a road authority, carry out 
maintenance works on a local road. 

(b) A consent under paragraph (a) may be given by the road authority subject to such 
conditions, restrictions and requirements as it thinks fit. 

(c) Where a road authority gives its consent under paragraph (a) and the works have been 
carried out in a bonu fide manner and in accordance with every condition, restriction or 
requirement specified under paragraph (b)— 

Any consent or licence required under consent is a “statutory consent". As it is apparent that a 

statutory consent is required before the upgrade works may be permitted, then, pursuant to 
the RZLT Guidelines, the Parcel is out of scope. 

Infrastructure Capacity Assessment 

The RZLT Guidelines under section 4.1.1 (iv) direct the planning authority to review information 
from Uisce Eireann and Settlement CapacityAudits undertaken as part ofthe development plan 
review process to inform the mapping process. There is no evidence that the planning authority 
engaged with the Infrastructure Capacity Assessment (Appendix 10 of the Dublin City 
Development Plan 202242028) in their evaluation and determination. 

Table 4 (reproduced below) of the Infrastructure Capacity Assessment confirms that water 
network upgrades are required locally in the medium (2026-2031) to long term (2031-2040) to 
enable development at Naas Road. Therefore, the site cannot be considered to have sufficient 
service capacity available. 

Table 4: MASP Strategic Development Areas (Residential) — Relevam to Dublin City 

Council functional area 

Cuniam Residential Areas Phasing/Enabling Infrastructure 

Short to Medium term: 
Docklands / North East Dodder bridge, LUAS extension to Poolbag, local 

Inner City lands and wider area water upgrades, waste water 

Mum- upgrades and district heatlng. 

Modal City Central Parkwest — 

locallun Chem! Orchard / St. 

.QW James- Heuston Lands] 

Centre Ashtown-Pelletstown l 
wllhm Ballymun 

Short to Medium term: 
Waste water upgrades, social Infrastructure. 

lung term: Long term capacity supported by 

DART underground. 

""3 M5“ Medium to Long term: 
Multi»modal public transport, new Luas stup, site 

assembly, waste water upgrades and local area 

water network upgrades. 

Naas Road/ Eallymounl 

DART Short to Medium term: 
Corridor North Frlnge (Gongrlffin/ Access to rall station. bus upgrades, new road 

[North Bélmayne) connections, drainage, park?- and social 

South] Ir'ifrastructure. 
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Planning Permission/ Reliance on other permitted deve'loument to deliver infrastructure 

Uisce Eireann confirm in their correspondence 25"‘ April 2024 that the upgrades to the water 
infrastructure that was deemed necessary in relation to the development of the adjoining 
Parcel, ID DCCOOOO64150 will also be deemed necessary in relation to the development ofthis 
Parcel ID DCC000064923. In the context of Parcel lD DCC000064150, permission to undertake 
the upgrade was included in the planning permission granted under reference . 

Parcel ID DCC000064923 must be considered on its own merits; it is not permissible for DCC to 
assume that any development, including the upgrading of the water infrastructure, will take 
place on foot of planning permission reference  for this Parcel. 

The fact that our client is the owner of this parcel as well as the parcel for which planning 
permission was granted under reference  is not something which may be considered 
when assessing this parcel. The RZLT Guidelines say; 

Issues relating to land ownership or the market value of the land are not required to form 
part of consideration in undertaking the draft, supplemental or final map review as these 

matTers are den/t wIth by the Revenue Commissioners once the maps have been finalised. 

The RZLT Guidelines make it clear that lands should not be included where the works required 
to connect the land to services are materially significant or where statutory consents, including 
planning permission, are required. 

“If the works required to connect the land to services are materially significant, for 
example require access to 3rd party lands which are in private ownership or would require 
CPO or planning permission in themselves, then the land should be considered to be out 
of scope. Notwithstanding other development or works which may be considered, examples 

Where land would be considered out of scope would include where the works required to 

connect the land to services involve the crossing of European Sites, rivers, streams, or rai/ 
infrastructure where statutory consents are required. ” 

An assessment of the upgrade works in the context of the above guidance, requires 
consideration ofthe necessity for planning permission, which as outlined does not exist forthis 
Parcel. 

A review of the Uisce Eireann Capital Investment Plan 2020-202413 confirms that the works 
required to service the Parcel are not listed. 

Because local authorities cannot consider that planning permissions granted relating to other 
land will be implemented, Parcel ID DCC000064923 must be assessed based on Whether 
planning permission exists for the upgrade in the context of this ParceL Planning permission 

"‘ Caoital-lnvestment-Plan-ZOZO-ZOZ4-Exnlanatorv-Booklet.ndf (waterie) 
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is required, and planning permission does not exist. The above paragraph, therefore, means 
that the lands (parcel ID DCC000064923) must be considered out of scoge. 

Having regard to the evidence presented in this submission, it can be objectively concluded that 
the subject Parcel does not meet Section 653B (b) of the Finance Act 2021 and accordingly it 
must be excluded from the RZLT maps. 

In summary; 

1. The capacity to be considered is that ofthe entire public infrastructure and facilities, not 
just of the water supply plant. The existing capacity of the carrying infrastructure/ 
network at the relevant date must be considered and where that capacity does not exist 
or is deficient at the relevant date, the Parcel must be excluded. 

2. The cost of upgrade works to public infrastructure that service the wider area as well as 

the relevant land cannot be levied on a land owner to bring the relevant [and within 
scope. 

3. The materiality of costs required to connect the relevant land to public infrastructure 
with sufficient capacity available can be assessed in considering if it is reasonable to 
consider that the lands may be connected to the public infrastructure‘ The materiality 
of costs required to upgrade the public infrastructure may not. Either the public 
infrastructure has sufficient service capacity available at the relevant date or it does not. 

4‘ Where a statutory consent, including planning permission or a road opening licence , is 

required for any works, they must be deemed to be out of scope and excluded. Both 
planning permission and a road opening licence would be required before the UE 

upgrade works could be carried out in relation to this Parcel. 

For the reasons set out above, and in accordance with the RZLT Guidelines as well as in 
accordance with Section 653B, the Parcel is clearly “out of scope" and must be excluded from 
the RZLT map‘ 

1.4.2 Ground No. 2: The Parcel is not "land which satisfies the relevant criteria" as 
defined in Section 653B TCA because it is not reasonable to consider that the 
Parcel may have access or be connected to foul sewer drainage necessary for 
dwellings to be developed and with sufficient service capacity available for such 
development. 

A condition of the mixed-use planning permission attached to Parcel ID 

000064150 to the north of this Parcel is that the new wastewater drainage system that Will 

service the permitted development include a spur to facilitate a future connection to allow 
development within this Parcel. This condition was included as it was acknowledged that Parcel 
lD DCC00064293 could not be serviced with foul sewer drainage as there is insufficient capacity 
in the sewer on the Long Mile Road. 
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This new spur would discharge into the Irish Water combined QB trunk sewer located to the 
north of Parcel ID 0000641 SOadjacent to the R810 Naas Road, see Figure 64 In the absence of 
this wastewater infrastructure, access to the Irish Water public wastewater network will not be 

possible for this part of the lands (indicatively identified Within the circle on the plan below) In 

determining lands for inclusion, it cannot be assumed that the permitted mixed-use 
development will be implemented. In its absence, this portion of the Parcel would not have 

access to public infrastructure with sufficient service capacity available‘ 

The wastewater infrastructure necessary to allow development at this portion of the Parcel is 

not located adjoining, intersecting, at a boundary or corner of a landbank, in a nearby public 
road, and it is not connected to an existing development adjoining the landbank. Therefore, the 
lands are out of scope. 

NORTH APPLICANTS LANDS OUTLINED 
IN BLUE 

UISCE EIREAAN 9E! COMBINED 
SEWER (OUTFALLS TO THE 
RINGSEND WwTP) 

WASTEWATER TO SERVE 
PARCEL DCC000054293 
WOULD BE REQUIRED TO BE 

' 
:1,‘ 

CONSTRUCTED NOHTH ; 
THROUGH PARCEL 
DCCOOOOB4150 TO DISCHARGE 
TO THE EXISTING COMBINED 
QB SEWER 

PARCEL ID 
DCCOUODS4293 

Figure 6 Infrastructure necessary to service this Parcel with a pubhc foué sewer drainage 

The above demonstrates that this Parcel does not meet the required inclusion criteria under 
Section 653B(b) due to the fact that at the relevant dates to be considered (1 january 2022 and 
1 January 2024), there was not sufficient service capacity available in the public wastewater 
infrastructure. 

1.4.3 Ground No. 3: Vacant/Idle reason does not comply with the requirement of 
section 653(B)(i) and (ii) of the Taxes Consolidation Act 

Without prejudice to the fact that the entire Parcel is out of scope under Ground 1 above, the 
Parcel is occupied by a business which comprises an authorised development and, as such the 
Parcel must be excluded under the terms of Section 653B (ii). 
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Dublin City Council erred in concluding that  existing use ofthe Parcel is unauthorised‘ 
The planning history confirms that the use is authorised and required for the operation of a 

trade carried out on the land. 

Evaluation 

Section 6535 first sets out the Criteria for inclusion in the map but then expressly provides 
circumstances under which zoned [and should be excluded. 

Section 653B ofthe Taxes Consolidation Act 1997), requires that land to be included in the RZLT 

map is land that 

(a) is included in a development plan, in accordance with section 10(2)(a) ofthe Act oOOO, 
or local area plan, in accordance with section 19(2)(a) of the Act of 2000, zoned- [...] 

(ii) for a mixture of uses, including residential use, 

....but which is not land... 

(ii) that is referred to in paragraph (a)(ii), unless it is reasonable to consider that the land 
is vacant or idle, 

The starting point therefore for land which is zoned for a mixture of uses including residential, 
is that the land should be excluded. It is only if the land is vacant or idle that it may then be 
included. 

‘Vacant or idle land‘ is defined in the Act as, 

"land that, having regard only to authorised development under the Planning and 
Development Act 2000, is not required for, or integral to, the operatl'on of a trade or 
profession being carried out on, or adjacent to, the land. " 

Our client's submission to DCC identified that a portion of the Parcel, that area occupied by the 
warehouse building is not “vacant or idle". As set out in section 1.3.2, it provides storage for 

, Ireland's leading  retailer, that supply over 5,000 
products for home use, commercial use and to schools.  sales are predominantly 
delivered online 

Dub/in City Council's Assessment 

In their Evaluation, DCC states, 

“A car preparation and distribution centre to the trade only operated from these lands and 
from the Wider former  site‘ See report for RZL T-000234/ANON -1665-ZGFE~Y. 

In the intervening period temporalj/ permission was granted for a roller disco on these lands. 

Notwithstanding this, from a review of the planning history of these lands and the Wider 

, it is concluded that these lands/buildings form part of a Wider light 
industrial use (Class 4, Part 4 of the 2007, P&D Regulations). In particular the building on 

these lands was cal/ed the ‘Parts and Accessories’ building in connection with the car 
preparation and distribution centre use and it appears to have been used for this purpose 
and car maintenance. 
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The landowner has indicated that the building on site is occupied by a business ) 
Which is liable for commercial rates. It is stated that the company is the largest independent 
supplier o t in Ire/0nd. 

From a site visit it was noted that the  part of the building (Le not the Who/e 

building) is being used for by the referred company, It would appear that 
the building is being used for  in connection with a retailing company which is located 
on Robinhood Road (west of Walkinstown Park). 

Sect/‘on 653A of the TC Act, 1997 as amended, defines ‘vacant or idle land’, as follows: 

'"vacant or idle land’ means land which, having regard only to development (With/‘n 

the meaning of the Act of 2000) which is not unauthorised development (within the 
meaning of the Act oOOO), is not required for, or integral to, the operation ofa trade 
or profession being carried out on, or adjacent to, the land. ” 

The lands are not required for, 0r integral t0, the operation of a trade 0r profession being 
carried out on, or adjacent to, the land as the main  business is not lotated on 0r 
adjacent the land. 

The main use on the site current/y is storage in connection with a retailing business. Therefore 
there has been a material change of use on the lands and this change of use is not exempted 
development and is therefore unauthorized. ” 

This conclusion is then carried through into the Notice of Determination as a Reason to include 
the Parcel in the RZLT map: 

‘T he lands are vacant/idle as there is no active authorised use on the lands which is required 
for, or integral to, the operation of a trade or profession, being carried out on, or adjacent 
t0, the land. ” 

Response t0 DCCs Assessment 

Existing Use is Authorised 

Schedule 2, Part 4 of the Planning and Development Regulations (PDRs) 2001, as amended, 
idenflfies 
Exempted Development — Classes of Use. 

The Council's decision rests on its interpretation of the entire  as falling 
exclusively Within Class 4 (Light Industrial), and this is premised on the site having previously 
acted solely as a car preparation and distribution centre} In their Evaluation Report‘ DCC set out 
that the current use (stated to be “storage in connection with a retailing business") is, therefore, 
an unauthorised change of use. 
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To inform this appeal, we have undertaken an online search of the planning history for the 
, and the results. set out in a Table at the end of this section. confirm that 

the uses permitted on the  as follows: 

i) Class 3 Office -  headquarters, 
ii) Class 4, Light Industrial‘ - The import of motor and light industrial vehicles for 

distribution. 
iii) Class 4, Light Industrial - Modifying said motor and light industrial vehicles. 
iv) Class 5, Wholesale Warehouse or Repository - The importation and storage of motor 

vehicle parts and accessories for distribution. 

The sale or leasing of motor vehicles or display for sale or leasing, which is specifically stated to 
not fall under any classes of use set out in Schedule 2 Part 4 of the Planning Regulations, was 
also a permitted use on the . 

We draw the Board's attention to relevant precedent with respect to our conclusion that the 
site supports a Class 5 use. In referral case PL06S.RL2525, the Board determined that the use 
of a portion of a building for "wine importation, storage and distribution” fell under Use Class 5 

(“use as a Who/esa/e warehouse or as a repositoryfi. Part2, Article 5(1) of the Planning Regulations 
sets out the definitions of both "wholesale warehouse" and "repository" with respect to 
exempted development: 

“wholesale warehouse” means a structure Where business, principal/y of a wholesale nature 
is transacted, and goods are stored or displayed incidenta/ly to the transaction of that 
business. 

"repository" means a structure (excluding any land occupied therewith) Where storage is the 
principal use and Where no business is transacted other than business incidental t0 such 
storage; 

It is important to note that under drawings submitted to DCC as part of Reg. Ref. 3569/09, the 
existing use of the Parts and Accessories Building in question in this case was misidentified as 

a "car repair workshop". 

While modifications to motor vehicles took place elsewhere on the wider , 
this was not a significant former use on the lands. Indeed, the planning statement submitted 
to DCC as part of Reg. Ref. 3677/05 identifies that of the total floor area of 2,86400 sqm, that 
2,232.00 sqm of the  was used for storage, with the remaining 

. The purpose ofthis warehousing is for the 
import and distribution of The Plannefs Report associated with Reg. Ref‘ 

3569/09 prepared by DCCs Planning Authority confirms that the existing uses on the client's 
lands are . 

With reference to referral case PLO6S.RL2525, set out above, the existing use of the subject 
lands for the importation and storage of motor vehicle parts and accessories for distribution is 

a Class 5 use. 

‘ in accordance wvth the PDRs"|1gh[mdusmal bwlding" means "an mduslr/al DUI/(1mg in W/llC/I [he [JI'OLCSSeS (arr/ed an or the p/unr 
or mnrhinery msmI/ed are sud; as cou/d be (an/‘ed on or msmI/ed m any resmemml area Without detriment r0 [he amenity ofthm area 
by reason ofnorse, VIbIUIIUH, smell, fumes, Ema/(e, soot. 05/2, dust orgrlt," 
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Once again applying the principle 0f ABP referral , the storage for onward 
distribution of  falls under Use Class 5. As established above, this does n_ot 

constitute a change ofuse, as Class 5 was a previously established use Within the  
. 

As such, there is an active authorised use on the lands required for, or integral to, the operation 
of a trade or profession being carried out on or adjacent to the land. Therefore, it is not 
reasonable to consider the land “vacant or idle.” It is occupied by a distribution centre that 
provides employment in the area and provides a valuable service in the supply and sale of 

 

As such, the land does not meet the relevant criteria under Section 653(8) of the Taxes 
Consolidation Act 1997, as amended — specificalfy, Section 653B(ii) and should, therefore, be 

excluded on the Final RZLT Map. 

Notwithstanding the actual current use ofthe lands (discussed further below), as identified by 
DCC - “storage in connection with a retailing business”— is a clear example ofa Class 5 use. Given 
the above, this would not constitute a change of use as Class 5 was a previously established 
use. 

Existingr Authorised Use is required for the operation of a trade being carn'ed out on the land 

It is important to properly define the current use of the client's lands by . In their 
Evaluation Report, DCC state: 

“From a site visit it was noted that the  part of the building (i.e. not the Who/e 

building) is being used for s by the referred company. It wou/d appear that 
the building is being used for storage in connection with a retailing company which is located 
on Robinhood Road (west of Walkinstown Park).

” 

As a result, DCC conclude that: 

"The Iands are not required for, or integral to, the operation of a trade or profession being 
carried out on, 0r adjacent to, the land as the main  busmess is not located on or 
adjacent the land. ” 

We submit that this does not accurately reflect the nature of the business operated at this site. 

The pandemic has accelerated the rise of online shopping, and the  market is 

no exception. The majority 0f  trade is derived from online sales.  sells gym 
equipment‘ and the operation of this trade entails a 6-step distribution process: receiving, 
conveying, storage, picking, shipping and returns. The warehouse at this site facilitates four of 
these steps, with the final two steps predominantly but not exclusively occurring at  

other warehouse in . Essentially, the warehouse at this Site 

consistently provides approx. 66% ofthe overall trading process, and at peak periods it provides 
83% of the process as the shipping step is handled from this location. Therefore, it is entirely 
reasonable to conclude that  trade (storage and distribution) is carried out from this 
Parcel. 

It is noted that the DCC Evaluation report includes one image of the inside of the building and 
several of the outside. The Evaluation Report states that only part of the building is being used 
for storage purposes, and it is concluded that the low level of stock in the internal image and 
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the external condition of the building confirms its disuse. It is submitted that all of the images 
included in the Evaluation Report, together with the captions assigned to them, are misleading. 

The entirety of the building is used for storage, as evidenced in Plate 1 in section 1.3.2 of this 
report. There is a myriad of reasons why stock fluctuates, including 

- New Year and Post Summer Upsurge: The ‘health kick’ in January and September is 

well ingrained, and people traditionally spend into it. 
‘ Seasonality: few sports are played year-round. Most are played during specific seasons, 

during which sales of equipment are naturally higher than the off- season. 

- Economic factors: Economic factors such as inflation, as has been the case in Ireland, 
affect customers‘ purchasing power. 

- : Hosting or participating in major sporting events significantly impacts 
stock levels. These events can generate a surge in demand for specific , 
and accordingly, the warehouse would stock up on these products in advance‘ 

So, while the image presented in the Evaluation Report shows low stock, this is simply due to 
seasonal fluctuations. 

When establishing RZLT, policy makers and legislators did not intend to penalise and potentially 
close down businesses which are providing employment and contributing to the economy. A 
specific and deliberate distinction was drawn between lands which are zoned solely for 
residential development and lands which are zoned for mixed use development including 
residential development. In the case of the former, Exclusionary Criterion (i) requires that the 
business must be rate paying and servicing the local community. In the case of the latter, 
Exclusionary Criterion (ii) requires only that the land is not vacant or idle. 

The lands occupied by  is “required for and integral to the operation of the trade being 
carried out on the lands”. The lands, being part of the  and formerly in use for 
the importation and  for distribution, is 

authorised for Use Class 5  or as a repository). As such, it is not 
"reasonable to consider” the lands used by , a rate-paying authorised business operating 
from said lands, to be “vacant or idle”. 

Without prejudice to all other submissions made relating to the exclusion of the entire of the 
lands, on this basis, S6538 (c)(ii) the lands identified in Figure 2 must be removed from the RZLT 

map. 

3 
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1.4.4 Ground 4: The RZLT map incorrectly and unlawfully fails to exclude the parts of 
the Parcel which it is reasonable to consider are required for or are integral to 
occupation by energy infrastructure and facilities and water and wastewater 
infrastructure and facilities. 

Section 653B(c)(iii) also specifically excludes land; 

"that it is reasonable to consider is required for or is integral to, occupation by; 

...(l/l) energy infrastructure and facilities, 

...(W water and waste water infrastructure and facilities. 

Energy infrastructure and facilities 

There are underground and overhead power lines within the Parcel, as illustrated in Figure 2. 

The infrastructure comprises, 

o Cookstown-Inchicore110kVDouble Circuit (D.C.) overhead (O/H) Transmission Line and 
1 no. 110kV lattice mast. 

~ lnchicore-Ballymount 38kV O/H power line along, and associated poles. 

ESB Networks require a lateral clearance to buildings to be 20m each side of the 110kV 
centreline, a radial clearance of 23m to be maintained from the centre of each 110kV tower and 
suitably designed crash barriers to be provided around new and existing masts. 

Water and waste water infrastructure and facilities 

There is an existing 762mm diameter steel trunk watermain within the Parcel. Uisce Eireann 

(UE) requires a 16.75m wide wayleave centred over the watermain as is confirmed in the UE 

2020 Response . The UE 2024 response describes it as a “substantial 30” strategic watermain 
traversing the site". 

DC C ‘s determination dated 19 june 2024 

DCC's determination dated 19June 2024 notes the above and further that UE has confirmed 
that the watermian wayleave will need to be maintained if it is not diverted. 

DCC’s Determination also notes that "the Council’s Draingage Division has indicated that a DCC 

(public) surface water sewer traverses the Parcel along the western boundary, connecting to the DCC 

surface water sewer on Naas Road. The Drainage Division seeks a way/eave along the route of this 
sewer. (Note this surf/‘ace water sewer is to be decommissioned under Reg ref. 3228/20)”. 

The Determination refers to the Guiding Principles in the City Development Plan 2022-2028 
under Strategic Development Regeneration Area (SDRA) No. 5 as a key opportunity for mixed 
use development which would include residential development. 
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lt states; 

"Guiding principles for the development of the lands, as set out under SDRA No. 5 include 
the/that: 

‘underground/n5 of the 110 KV and 38KV high vo/tage overhead cabling traversing 
the LAP area. The route for underground/mg the cab/es will be assessed by ESB 

Networks with the applicants/deve/opers, and in that event the cost of the 

underground/mg of the lines including associated civil works would be borne by the 

developers and ESB’. 

and 

'05 part of the redevelopment of this site the 750mm watermain may need to be 

diverted. Such a divers/0n would be at the expense of the developer(s)’ 

The Determination fails to assess or record that; 

~ following engagement and the envisaged joint assessment between the ESB and our 
client, it was decided that the 1 10kV overhead line would not be undergrounded as the 
cost was prohibitive. The 11OKV line will therefore not be undergrounded and will 
remain in place into the future. The wayleave of 20m on either side of the 110kv line 
will also continue to affect the Parcel as does the 38kV infrastructure; 

~ following engagement with UE the 750mm watermain was not diverted. The 16.75m 
wayleave relating to this also continues to affect the Parcel . 

Inexplicably, DCC's determination states; 

"Having regard to the Development Plan's vision for these lands it is reasonable to 

consider the land is required for, or is integral to, occupation by a mixed use 

development which would include housing. ” 

If the legislators had intended that the assessment as to Whether it was reasonable to consider 
that land is “required for, or is integral to, occupation by" energy , water 0r waste water 
infrastructure, based only upon a Development Plan's vision, the TCA would have had to state 
this. Such an interpretation, however, is a nonsense as it would inevitably infringe 
constitutional rights. 

It is quite conceivable and, indeed not at all uncommon, that a Development Plan may have an 

objective that a large piece of public infrastructure or facilities would be moved or 
undergrounded. However, that is a matter between the relevant utility company and the 
planning authority. It is not open to a land owner to undertake such moving or 
undergrounding. Any such works must be undertaken by the relevant utility provider who may 
or may not have a budget available for the work. The land owner is legally bound by the terms 
of the wayleave impacting his or her land which is not capable of being developed unless and 
until the public infrastructure is moved. It may take many years to move it, or it may never be 

moved. 

Unless and until it is ever actually moved, the land through which is runs must be considered 
to be land which is required for, or is integral to, occupation by’ the relevant infrastructure. 
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The interpretation taken by DCC would require one to believe that the legislators intended to 
impose a tax on land owners to incentivise (by way of penalty) the development of land which 
is not capable of development. 

RZLT Guidelines, 

At page 11 of the RZLT Guidelines, it is stated; 

Where a zoning facilitates residential development, but also makes provision for other uses 

including the uses identified in (I) — (VII) above by way of a statement or written objective, but 
does notspecifica/Iy identify land within a statutory plan for those uses, the whole of the land 
area should be considered to be in scoge unless the location and scale of the excluded 
uses is clearly set out. 

In the case of the Parcel, the location and scale of the excluded use is clearly set out on maps 
and confirmed in correspondence by the relevant utility provider. The area impacted is 0.286 
hectares or 35% of the total area. 

Circular Letter NRUP 02/2023 dated 27 October 2023 

Circular Letter NRUP 02/2023 issued by the Department of Housing, Local Government and 
Heritage on 27 October 2023, referring to the opportunity to review before the publication of 
the final maps says; 

"T his provision facilitates the removal of land from the draft and supplemental maps which 
was mapped in error, such as roads, open spaces, overlapping polygons; land which may 
new be on the Derelict Sites Register, zonings which are not liable, or land which on further 
inspection may meet the criteria for exclusion as set out under Section 653B (c) (iii) (I - VII). 

Appendix 1 of Circular Letter NRUP 02/2023 refers to a Final Map Publication Checklist and 
directs that planning authorities; 

Remove 

- Land in relation to which landowner submissions challenging the local authority decision 
that the land satisfied the relevant criteria were successful, including nearby sites with the 
same characteristics. 

, Land subject to local authority determinations that were appealed and where the 
determination of the local authority was not upheld by An Bord P/eandla. 

v Land subject to mapping errors such as incorrect zoning, open space, roads, mugged 
infrastructure as set out in 5.6538 oi the TCA or other identified mapping errors 
contained in submissions which were inadvertently included in the draft or 
supplemental maps; 

- Land subject to any changes to zoning which have occurred since 1 October 2022 as a 
consequence of the adoption of new development plans or variations, or where a local area 
plan forms the basis for land use zonings, the adoption or amendment of an LAP, such that 
the land no longer meets the criteria for inclusion. 
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I Land within settlements where the Uisce Eireann capacity registers published in june 2023 
have identified a change in status since 2022 from green or amber to red for wastewater or 
water supply treatmentsuch that the settlements or lands would no longer meet the criteria. 

The fact that open space, roads and mapped infrastructure is to be omitted is clear from the 
words used in Section 653B(c)(iii) and is reiterated in the RZLT Guidelines and NRUP 02/2023; 

Notwithstanding this, DCC concluded; 

Under the permission for a mixed use development on the lands which includes for over 

1,000 dwelling units (Reg Ref 3228/20), the development layout was configured around the 

above referred utilities with open space areas/ roads to serve the development aligned along 
the utility routes / way/eaves. 

Having regard to the above it is therefore reasonable to consider the land is not required for, 
or is integral to, occupation by energy infrastructure and facilities. 

The above determination is internally contradictory and does not make any sense, even at a 

basic level. It acknowledges that the development permitted under Ref 3228/20 had to be 

configured around the parts of the Parcel in which the public infrastructure was located but yet 
concludes that the very land which had to be avoided because ofthe critical nature ofthe public 
infrastructure is not required for, or is integral to, occupation by energy infrastructure and facilities. 

The fact that it might have been used as open space or roads to serve the development is not 
relevant. NRUP 02/2023 supports the wording of the legislation that open spaces and roads 
too are to be excluded. 

Section 653B specifically requires that the RZLT map exclude any parts of any parcels of land 
which come Within the exclusionary provisions of Section 653B. It is not permissible to include 
the entire Parcel in the RZLT map when large sections 0f the Parcel are required under Section 
6535 to be excluded. DCC failed t0 understand this and took the approach of mapping the 
entire Parcel. However, this would result on land owners paying tax based on the value of land 
which is used for public infrastructure and is clearly not permissible. Where the infrastructure, 
open spaces or roads are mapped, they must be excluded. The infrastructure impacting the 
Parcel is clearly mapped and the required wayleaves are confirmed by ESB and UE and those 
areas must be excluded from the final map. 

Therefore, by including the lands coloured yellow 0n Figure 2 in the draft revised RZLT map, 
DCC acted ultra vires. 

Without prejudice to Ground 1 and 2 which would exclude the entirety of the Parcel, the Board 
is asked to confirm that the lands coloured yellow on Figure 2 must be excluded from the Final 

Map. 
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1.5 Conclusion 

DCC, in preparing the first RZLT map in 2023/2023, correctly omitted the Parcel having 
determined that it did not satisfy the relevant criteria up to 1 October 2022. Nothing has 
changed since then that wouldjustify a change of position and the inclusion ofthe Parcel in the 
revised draft map published on 1 February 2024. Remarkably, DCC made no attempt to explain 
the reason to exclude the Parcel from the 2023 Map and include it in the draft 2025 Map. 

Section 653B TCA stipuiates the "relevant criteria” which must be met before any land may be 
included in map prepared pursuant to Section 653C and revised pursuant to Section 653M TCA 

("inclusionary criteria") It also stipulates circumstances in which land which would otherwise 
meet the inclusionary criteria set out in Section 653B (a), (b) and (c) must be excluded under 
Section 653B (i) to (v) (“exclusionary criteria”). 

In assessing the Parcel, DCC erred in relation to the proper interpretation of and application of 
the "inclusionary criteria" and also in relation to the proper interpretation ofand application of 
the "exclusionary criteria” under Section 653B. 

The analysis conducted in this appeal demonstrates that the Parcel does not meet the required 
inclusion criteria under Section 653B(b) due to the fact that at the relevant dates to be 
considered (1 January 2022 and 1 January 2024), there was not sufficient service capacity 
available in the public water infrastructure‘ It highlights the need to distinguish between; 

- on the one hand, works to connect a parcel to infrastructure with sufficient available 
service capacity and, on the other hand, works to upgrade public infrastructure and 
facilities to create sufficient service capacity; and 

. on the one hand, capacity of a water plant to output a sufficient supply of water and on 
the other hand, capacity of the public infrastructure and facilities to carry that water as 

far as the Parcel. 
~ on the one hand, the capacity ofa wastewater plant to process effluent and, on the other 

hand, the capacity of the public infrastructure and facilities to carry that wastewater 
away from the Parcel. 

While it may be reasonable to consider that land may connect to public infrastructure with 
sufiicient sen/ice capacity available if the cost to connect to that infrastructure is not material, it 
is not reasonable to consider that [and may connect to public infrastructure with sufiicient 
capacity available when the relevant utility provider has confirmed that before that capacity can 

be made available an upgrade is required before the connection can be made or as a 

condition of making the connection. To determine otherwise is to ignore the specific 
requirement of Section 653B. 

When determining the capacity of public infrastructure and facilities, a planning authority and 
the Board, cannot consider only the output capacity of the water plant and wastewater 
treatment plant. They must also consider if, on the relevant date, the public infrastructure 
has available capacity to carry that water from the water plant to the Parcel and wastewater 
away from the Parcel to the treatment plant. By the use of the word "available" section 653B 
specifically precludes looking at any works that may occur after the relevant date, in this case 1 

January 2024. 
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The analysis in this appeal also demonstrates that DCC also failed to properly assess the 
exclusionary criteria in Section 653B, in determining that the Parcel was "vacant or idle" 

notwithstanding the occupancy ofthe Parcel by . It also erred in determining that the 
use by  was unauthorised. The decision to include our clients lands in the revised RZLT 

map disregards the express provisions contained in the Act to exclude lands zoned as mixed— 

use unless those lands are vacant or idle. 

Finally, this appeal demonstrates that DCC erred in failing to exclude large tracts of the Parcel 
comprising in aggregate 0.286 hectares or 35% of the total Parcel area which are clearly 
incapable of being developed by virtue of the existence therein of significant energy, water and 
waste water infrastructure. This failure flies in the face of the clear wording of Section 6535 as 

well as the very clear guidance on this issue in Circular NRUP 02/23. 

It is submitted that, in the light ofthe foregoing analysis, the Board must now make an order determining 
that the Parcel should be excluded from the revised final map to be published on 31january 2025‘ 
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Attachment 2: Site Location Plan 
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Attachment 3: DCC Notification (28th June 2024) 
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Notification of Determination 
Residential Zoned Land Tax 

Part 22A of the Taxes Consolidation Act 1997 

11557555,? RimméFQ-é V i 4i 
DCC RZLT Number: 

‘ 

RZLT-000236 

Site Owner: 
a 

‘  Unliniiied Company 
‘A 

Submission Address: , Longmile Road, Dublin 12, D12 V270 

The Residential Zoned Land Tax is provided for in Part 22A of the Taxes Consolidation Act 
1997‘ Section 653E(1) of the Act states that the Local Authority shall evaluate submissions 
received to determine whether or not the site constitutes land satisfying the relevant criteria 
for inclusion on the RZLT map. 

Determination 
Dublin City Council has evaluated the submission received in relation to the above site and 
has determined to include the site on the final map on the basis that the site constitutes land 
satisfying the relevant criteria as set out in Section 653B of the Act. 

Determination-Include 
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Reasons 

The lands: 

~ Are zoned for a mixture of uses, including residential use, 

. Have access, or can be connected, to public infrastructure and facilities, with 
sufficient service capacity, as confirmed by Uisce Eireann in its report dated 
25"‘ April 2024, and having regard to the brownfield nature of the lands and 
their location within the built up footprint of the city, 

o Are vacant/ idle, as there is no active authorized use on the lands which is 

required for, or integral to, the operation of a trade or profession being carried 
out on, or adjacent to, the land, 

' Meet the other qualifying Criteria Section 653B of the TC Act, as amended 

The final map showing land that is liable for RZLT will be published by 31St January 2025 
and this will reflect all Determinations madev 

The evaluation report is available upon request by e-mail to rzlt@dub|incity.ie or in writing to 
Residential Zoned Land Tax, Active Land Management Unit, Planning and Property 
Development Department, Block 4, Floor 3, Civic Offices, Wood Quay, Dublin 8. 

Aggeal 653J 
Section 653J(1) states that an owner who is aggrieved with the determination of a local 
authority under section 653E has until 15' August 2024 to appeal that determination, by 
notice in writing specifying the grounds for the appeal to An Bord Pleanéla. 

All correspondence and clarifications in relation to appeals should be addressed to; The 
Secretary, An Bord Pleanéla, 64 Marlborough Street. Dublin 1. Tel 8588100 

Determination-Indude 
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Attachment 4: DCC RZLT Evaluation Report 
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RZLT — Determinations (Landowner) - Mixed Use Lands 

RZLT Sub No: RZLT-000236/ ANON ~1SGE-ZGFQ-B 

Location: , Longmile Road, Dublin 12, D12 V270 

Parcel lD: Comprises Parcel ID DCCOOOOG4293 

Date Submission 29/03/2024 
Received: 

Zoning: Z14 — Strategic Development and Regeneration Areas (SDRA) 

Submission Challenging the inclusion of lands on the draft RZLT map on the 
Description: basis that those lands do not meet the criteria for inclusion on 

the map 

Extract from RZLT Map (lands outlined in purple) 

Submission extract showing infrastructure routes 

Site Description: 

The lands are located at the junction of Walkinstown Avenue and Long Mile Road. 
The lands are accessed off Walkinstown Avenue. There is a single 
storey/warehouse building on site (offices / showroom / warehouse). The 
buildings/land form part of the wider former  car preparation and distribution 
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business / site. The main building on these lands is called the ‘Parts and 
Accessories’ building, a use connected with the former  business. 

The rest of 
the building / lands appear not in use/out of use, as viewed from the Long Mile Road 
lwithin the site. 

See report for RZLT-000234/ ANON -16GE-ZGFE-Y 

Summary of Submission: 

The lands are shown‘ on the draft map to have met the criteria for inclusion on 15t 

January 2022. If this is the case, the lands should have been included on the draft 
map first published on 1St November 2022. N0 change has occurred in the 
intervening period that would justify the making of a different determination in 2024 
to the determination that was made in 2022. 

Care must be taken to include only lands which meet the strict criteria as set out in 
the legislation. 

There isn’t sufficient service capacity available to serve the lands as water network 
upgrades are required to serve permitted development on adjacent lands owned by 
the submitter (as evidenced by a planning permission under reference ). 
Planning permission is required for the water network upgrade. The owner of the 
land should not be required to upgrade public services and deemed taxable for RZLT 
if they don't. The relevant criterion 8.6535 (b), is not met and therefore the land 
should be excluded. 

The land is not vacant or idle. The building on site is occupied by a business 
) which is liable for commercial rates. The company is the largest 

independent supplier of  in Ireland. On this basis 8653B (c)(ii) and 
(c) (iii) (Vll) requires the local authority to exclude the lands from the RZLT map. 

There are underground and overhead power lines within the parcel (110 kV and 38 
kV power lines and poles), which require wayleaves/radial clearance/crash barriers 
etc. In addition, an existing 762mm watermain within the parcel also requires a 
16.75m wayleave (map attached to submission highlighting the route of powerlines 
and the watermain). These identified lands are significant in area and required for, 
and are integral to, occupation by this essential energy and water infrastructure. The 
whole land parcel should be removed from the map, but at the very least the part of 
them that meets this criterion should be removed from the map. 

Relevant Planning I History: 

 

0221/98: Permission granted for erection of a single storey distribution office to 
replace existing temporary distribution office building. 
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Commencement Notice April 2024 

Other Applications granted permission on the  in respect of that 

Interdepartmental Report(s): 

Drainage Section: Report received 30th April 2024 

Further Information under $.653E: 

Uisce Eireann: Report dated 25‘h April 2024 

EVALUATION UNDER SECTION 653E (1) OF THE TAXES CONSOLIDATION 
ACT 1997, as amended. 
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Evaluation to Determine Whether or Not the site constitutes land satisfying the 
relevant criteria (Section 653B of the Taxes Consolidation Act 1997), as 
follows: 

Land that 

(a) is included in a development plan, in accordance with section 10(2) (a) of 
the Act of 2000, or local area plan, in accordance with section 19(2)(a) of the 
Act of 2000, zoned- 

(i) solely or primarily for residential use, or 

(ii) for a mixture of uses, including residential use, 

Comment: 

The lands are zoned Z14 — Strategic Development and Regeneration Areas (SDRA) 
(“To seek the social, economic and physical development and/or regeneration of an 
area with mixed-use, of which residential would be the predominant use) in the 2022 
— 2028 Dublin City Development Plan (Map G). 

The lands are therefore zoned for a mixture of uses, including residential use. 

. 
'5 1"’ \‘ ,7; f \4~ ‘ 

The lands form part of Strategic 
‘ ' 

' ' 

Development Regeneration Area 
(SDRA) No. 5 in the Dublin City 

(b) it is reasonable to consider may have access, or be connected, to public 
infrastructure and facilities, including roads and footpaths, public lighting, foul 
sewer drainage, surface water drainage and water supply, necessary for 
dwellings to be developed and with sufficient service capacity available for 
such development, 

Comment: 

The submitter has indicated that, as demonstrated under Reg. Ref.  which 
pertains to the lands to the north in the same ownership, there isn’t sufficient service 
capacity available to serve the lands as water network upgrades are required. 
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In response to this Uisce Eireann has indicated categorically that there is water 
supply and wastewater treatment capacity to serve these lands. 

UE indicates that the site is serviceable in terms of wastewater networks. Similarly it 
indicates that in respect of water networks the site is serviceable. 

Addressing the separate issue raised by the submitter that development permitted 
under Reg. Ref.  (adjacent lands) would require water network upgrades UE 
states that upgrade works are required to upsize approx..10m of existing 250mm 
PVC pipe with 350mm ID pipe — which is not deemed substantial. 

In its consultation response to RZLT-000234 (lands to north of these lands) UE 
states that there is a substantial 30" strategic watermain traversing the site and a 

wayleave will need to be maintained if it is not diverted. These comments also 
pertain to these lands as the watermain traverses these lands. 

The Council's Drainage Section has indicated that there are DCC surface water 
sewers along the roadways adjacent to the site; on Walkinstown Avenue and on 
Long Mile Road. Connection to either should be possible for development purposes. 

Having regard to the above, and having regard to the location of these brownfield 
lands within the city's built up footprint it is reasonable to consider, therefore that the 
lands may have access, or be connected, to public infrastructure and facilities with 
sufficient service capacity available for such development. 

and 

(c) it is reasonable to consider is not affected, in terms of its physical 
condition, by matters to a sufficient extent to preclude the provision of 
dwellings, including contamination’ or the presence of known archaeological 
or historic remains, 

Comment: 

The lands are outside the Zone of Archaeological Constraint for the Recorded 
Monument (RMP) DUO18-020 (Historic City), which is subject to statutory protection 
under Section 12 of the National Monuments (Amendment) Act 1994. 

Due to the brownfield nature 0f the lands it is reasonable to consider that the lands 
are not affected, in terms of its physical condition, by matters to a sufficient extent to 
preclude the provision of dwellings. 

but which is not land- 

(i) that is referred to in paragraph (a)(i) and, having regard only to development 
(within the meaning of the Act of 2000) which is not unauthorised development 

1 Contaminated sites on Section 22 Register for the city omitted from the RZLT map. 
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(within the meaning of the Act of 2000), is in use as premises, in which a trade 
or profession is being carried on, that is liable to commercial rates, that it is 
reasonable to consider is being used to provides services to residents of 
adjacent residential areas, 

Comment: 

N/A 

(ii) that is referred to in paragraph (a)(ii), unless it is reasonable to consider 
that the land is vacant or idle, 

Comment: 

A car preparation and distribution centre to the trade only operated from these lands 
and from the wider . See report for RZLT-000234/ ANON -166E- 
ZGFE-Y. 

In the intervening period temporary permission was granted for a roller disco on 
these lands. Notwithstanding this, from a review of the planning history of these 
lands and the wider , it is concluded that these lands/buildings 
form part of a wider light industrial use (Class 4, Part 4 of the 2001, P&D 
Regulations). In particular the building on these lands was called the ‘Parts and 
Accessories‘ building in connection with the car preparation and distribution centre 
use and it appears to have been used for this purpose and car maintenance. 

The landowner has indicated that the building on site is occupied by a business 
) which is liable for commercial rates. It is stated that the company is the 

largest independent supplier of  in Ireland. 

From a site visit it was noted that the  part of the building (i.e. not the 
whole building) is being used for by the referred company. It 
would appear that the building is being used for  in connection with a  

. 

Section 653A of the TC Act, 1997 as amended, defines ‘vacant or idle land’, as 
follows: 

“Vacant or idle land’ means land which, having regard only to development (within 
the meaning of the Act of 2000) which is not unauthorised development (within the 
meaning of the Act of 2000), is not required for, or integral to, the operation of a 
trade or profession being carried out on, or adjacent to, the land. " 

The lands are not required for, or integral to, the operation of a trade or profession 
being carried out on, or adjacent to, the land as the main  business is not 
located on or adjacent the land. 

The main use on the site currently is  in connection with a retailing business. 
Therefore there has been a material change of use on the lands and this change of 
use is not exempted development and is therefore unauthorized. 

195



All the relevant lands are therefore considered vacant and idle. 

(iia) the development of which would not conform with- 

(I) in a case in which the land is zoned in a development plan, the phased basis 
in accordance with which development of land is to take place under the plan, 
as detailed in the core strategy included in that plan in accordance with 
section 10(2A)(d) of the Act of 2000, or 

(II) in a case in which the land is zoned in a local area plan, the objective, 
consistent with the objectives and core strategy of the development plan for 
the area in respect of which the local area plan is prepared, of development of 
land on a phased basis, included in the local area plan in accordance with 
section 19(2) of the Act of 2000, 

on the date on which satisfaction of the criteria in this section is being 
assessed, 

Comment: 

Lands not subject to phasing in Development Plan core strategy. 

(iii) that it is reasonable to consider is required for, or is integral to, occupation 
by— 

(I) social, community or governmental infrastructure and facilities, including 
infrastructure and facilities used for the purposes of public administration or 
the provision of education or healthcare, 

(II) transport facilities and infrastructure, 

(III) energy infrastructure and facilities, 

(IV) telecommunications infrastructure and facilities, 

(V) water and wastewater infrastructure and facilities, 

(VI) waste management and disposal infrastructure, or 

(VII) recreational infrastructure, including sports facilities and playgrounds, 

Comment: 

Recreational infrastructure 

Part of the building on site is occupied by storage for a sports business ). 
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The lands are identified in the City Development Plan (SDRA No. 5) as a key 
opportunity site for mixed use development including residential uses. 

It is reasonable to consider that the building/land is not required for, or is integral to, 
occupation by recreational infrastructure, 

Energy and Water infrastructure 

The submission on the lands has set out the extent of electricity and water network 
infrastructure traversing the lands. 

In its consultation response to RZLT-000234 (lands to north of these lands) UE 
states that there is a substantial 30" strategic watermain traversing the site and a 

wayleave will need to be maintained if it is not diverted. These comments also 
pertain to these lands as the watermain traverses these lands. 

The  lands are identified in the City Development Plan 2022 — 2028 under 
Strategic Development Regeneration Area (SDRA) N0. 5, as a key opportunity site 
for mixed use development which would include residential use. 

Guiding principles for the development of the lands, as set out under SDRA No. 5 

include the/that: 

‘undergrounding of the 110 KV and 38K V high voltage overhead cabling traversing 
the LAP area. The route for undergrounding the cables will be assessed by ESB 
Networks with the applicants/developers, and in that event the cost of the 
underground/mg of the lines including associated civil works would be borne by the 
developers and ESB’. 

and 

‘as pad of the redevelopment of this site the 750mm watermain may need to be 

diverted. Such a diversion would be at the expense of the developer(s)' 

Having regard to the Development Plan's vision for these lands it is reasonable to 

consider the land is required for, or is integral to, occupation by a mixed use 
development which would include housing. 

Under the permission for a mixed use development on the lands to the north of these 
lands and in the same ownership, which includes for over 1,000 dwelling units (Reg 
Ref 3228/20), the development layout was configured around the above referred 
utilities with open space areas / roads to serve the development aligned along the 

utility routes / wayleaves. 

Having regard to the above it is therefore reasonable to consider the land is not 
required for, or is integral to, occupation by energy infrastructure and facilities. 

(iv) that is subject to a statutory designation that may preclude development, 
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Comment: 

N/A 

OI’ 

(v) on which the derelict sites levy is payable in accordance with the Derelict 
Sites Act 19902. 

Comment: 

N/A 

Conclusion 

The lands are zoned for a mixture of uses including residential purposes, are 
serviced, and are vacant/idle. 

Proposed Determination 

For the reasons set out below, l recommend that the following determination be 

made under Section 653E (1), (ii), (I) of the TAXES CONSOLIDATION ACT 1997, as 
amended: 

Having had regard to the submission made in respect of the lands, and having 
evaluated the submission against the relevant criteria under Section 653(B) of the 
Taxes Consolidation Act 1997, as amended, it is determined that the site constitutes 
land satisfying the relevant criteria and the lands should therefore be included on 
the Final RZLT Map. 

Reasons: 

The lands: 

o Are zoned for a mixture of uses, including residential use, 

. Have access, or can be connected, to public infrastructure and facilities, with 
sufficient service capacity, as confirmed by Uisce Eireann in its report dated 
25"1 April 2024, and having regard to the brownfield nature of the lands and 
their location within the built up footprint of the city, 

o Are vacant / idle, as there is no active authorized use on the lands which is 

required for, or integral to, the operation of a trade or profession being carried 
out on, or adjacent to, the land, 

- Meet the other qualifying Criteria Section 653B of the TC Act, as amended. 

1 Derelict sites as per Derelict Sites Register omitted from the RZLT map 
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Outcome: Include lands on Final RZLT Map 
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Attachment 5: Uisce Eireann submission to DCC (25th 
April2024) 
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, _ 
Uisce 

Eireann 
Irish Water 

Uisce Eireann Response to RZLT Query Uisce Eireann 
Teach Coivill 
241-26 Srélid Thalbrixd 

' . Balle Atha cnann Slte Address. om NP86 
Ere 

D12 Naas Rd (B) ) t 
Uisce Eireann 

LA Ref No: RZLT-000236 Cow-H Hausa 
24726 Talbot Slreel 

' 
. D bl n 1 UE Ref No. |W_RZLT_ID587 

[>31 ‘Mm 
Ireland 

Date: 25"‘ April 2024 T: +353 1 89 25000 
F: +353 1 89 25001 
www.water.ie 

Dear Sir/Madam, 

We are in receipt of the above query and have completed a desktop assessment as follows, 
based on our available information: 

We note that the claimant's submission refers to communications with UE that refer to other 
land parcels (owned by the application) but outside of that indicated on the map that forms 
par’: of this specific query. Those communications would refer to the development of an overall 
larger development area of circa.1,258 units. 

Water Supply and Wastewater Treatment Capacity 

Our capacity registers are now published annually on our website. They currently show that 
there is capacity available. 

Cagacity Rggisters Connections [ Uisce Eireann 

Wastewater Networks 

From our available GIS records, the site is serviceable. If taken in isolation form the applicant's 
other lands, connection would be to the 225mm diameter sewer in the Long Mile Road. 

Water Networks 

UE can confirm that the subject site is the site is serviceable. As per the Connection enquiry 
(appended to the appeal) In order to accommodate the proposed connection to Irish Water 
network at the Premises, upgrade works are required to upsize approx. 10m of existing 
250mm PVC pipe with 350mm ID pipe. 10m of pipeline is not deemed substantial. 

Kind Regards, 

RZLT Team 

Asset Strategy - Forward Planning 
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PARCEL ID 
DCCOOOUMZQJ 

1. N0 part of this drawing may be re produced or transmitted in any form or stored in any 
retrieval system of any nature without the written permission of Uisce Eireann as copyright 
hold er except as agreed for use on the project for which the document was originally 
issued. 

2. Whilst every care has been taken in its compilation, Uisce Eireann gives this information 
as to the position of its underground network as a general guide only on the strict 
understanding that it is based on the best available information provided by each Local 
Authority in Ireland to Uisce Eireann. Uisce Eireann can assume no responsibility for and 
give no guarantees, undertakings or warranties concerning the accuracy, completeness or 
up to date nature of the information provided and does not accept any liability whatsoever 
arising from any errors or omissions. 

3. This information should not be relied up on in the event of excavations or any other works 
being carried out in the vicinity of the Irish Water underground network. The onus is on the 
panies carrying out excavations or any other works to ensure the exact location of the Uisce 
Eireann underground network is identified prior to excavation s or any other works being 

carried out. Service connection pipes are not generally shown but their presence should be 
anticipated. 

© Copyright Uisce Eireann Re produced from the Ordnance Survey of Ireland by 
Permission of the Government. License No. 3 -3 -3 4 
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Attachment 6: Submission to DCC re the Draft Residential 
Zoned Land Tax Map (McCutcheon Halley Planning, March 

2024) 

including evidence of ownership and Irish Water’s Connections and Developer Services 

Response, appended to same. 
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1. Introduction 
McCutcheon Halley Chartered Planning Consultants have been appointed by 

  
  to make the following submission to 

Dublin City Council (DCC) regarding the Annual Residential Zoned Land Tax 

(RZLT) Map published on the 1St of February 2024. 

This submission relates to lands at the junction of Longmile Road and 
Walkinstown Avenue, Dublin 12, identified on the Draft RZLT Map (Figure 1) 

as part of Parcel ID No. DCC0000642934 

Dublin City Council: 

DCC000064293 

Figure 1 RZLT Parcel Location 

The lands are comprised in Folio DN248746F in respect of which our clients 
are the registered owners. We attach a copy of Folio DNZ48746F together 
with the associated map as evidence of ownership. 

1.1 Purpose of Submission 

The criteria for including land in the draft RZLT maps are set out in legislation‘ 
Guidance has been issued by Department of Housing, Local Government and 
Heritage for the assistance of local authorities. The relevant legislation and 
Guidance documents are as follows; 

0 The Taxes Consolidation Act ‘I997 (as amended) (“TCA”) 

- Finance Act 2021 

o Finance (No, 2) Act 2023 
~ Residential Zoned Land Tax - Guidelines for Planning Authorities 

(2022), Department of Housing, Local Government and Heritage. 
("the RZLT Guidelines") 
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The date for the assessment as satisfying the relevant criteria in respect of 
the current draft map is 1S‘ Januaw 2024 (Section 6538(2) TCA read in 

conjunction with Section 653M), 

.DCC published their Annual Draft RZLT Map, identifying lands considered to 
be in scope for the RZLT as ofjanuary lst' 2024. The map identifies part of 
our client's lands as Parcel ID no DCC000064293 and deems them as "land 
satisfying the relevant criteria on 1S‘January 2024. . 

Section 653C(1)(b) states that when preparing the draft map, the local 
authority must specify; 

(i) the date on which, based on the informan'on available to it, it 
considers that land referred to in paragraph (a) first satisfied the 

relevant criteria, where that date is after 7 january 2022. 

It is noted that, notwithstanding that the draft RZLT map states that Dublin 
City Council considers that the lands were in scope on 1“January 2022 when 
the RZLT maps were first published in October 2022, the parcel now 
identified as Parcel ID no DCCOOOO64293 were not included‘ It is apparent 
therefore that either Dublin City Council considers that it erred in excluding 
the lands in the draft maps published in 2022 or that an error has occurred 
in including the lands in the current draft maps. Either way, the position now 
adopted by Dublin City Council in relation to the question of whether the 
lands met the relevant criteria for inclusion in the maps on 15‘January 2022 
is inconsistent with the position previously taken. It is not suggested by 
Dublin City Council that it considers that circumstances have changed in the 
interim such that it is now entitled to include the lands which did not satisfy 
the relevant criteria on 1 October 2022. 

The purpose of the submission is to propose a correction to the Annual Draft 
RZLT map, seeking the exclusion of Parcel ID No. DCCOOOO64293 from the 
map on grounds set out in this submission. 

The maps prepared by Dublin City Council will form the basis for eligibility for 
a very onerous tax. Once the lands are included in the final maps, there is no 
Opportunity to escape liability for the tax unless the land is developed for 
residential development. As tax is considered to be a penal law, there is a 

great onus on all local authorities when assessing eligibility to take care to 
include only lands which meet the strict criteria as set out in the legislation. 
The strict wording of (he legislation must be observed. It is not open to the 
local authority to read in words that are not included in the legislation or to 
omit words that are included in the legislation. 

In the event of any discrepancy between the wording of the legislation and 
any guidelines issued in respect of the mapping exercise, the legislation 
prevails. 
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This submission therefore outlines why, based on the strict wording of the 
legislation the Parcel does not now and did not on 1“January 2024 satisfy the 
relevant criteria as defined in Section 653B of the TCA and therefore it must 
be excluded. 

Without prejudice to the position as outlined above in so far as it refers to 
the precedence of the legislation over the Guidelines, this submission also 
outlines why, having regard to the Guidelines, the lands should also be 

excluded. 

As is required this submission includes; 

i. An Ordnance Survey Site Location Plan at a scale of1:1000 that clearly 
identifies the land and its boundaries, see Attachment N0. 1. 

ii, Proof of Ownership, see Attachment No. 2. 

2. Parcel Characteristics and 

Occupancy 

The Parcel (approx. 0.84ha) is part of a larger plot identified as the  
‘ and part of Strategic Development Regeneration Areas (SDRA) 5 

in the Dublin City Development Plan 2022-2028 The zoning designation is 

Z14vvith an objective: 

"To seek the social, economic and physical development and/0r 
regeneration of an urea with mixed-use, of which residential would be the 

predominant use.
" 

MM 

Panel ID No. 
Dccnonnfl293 

Figure 2 General Location of Subject Parcel within SDRA 5 
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2.1 Occupancy and- Recreational Infrastructure 

The parcel hosts a 30,000 sq ft building and yard area which is occupied by a 

business ) that is liable for commercial rates.  is the largest 
independent supplier of  in Ireland. They are Ireland's 
leading retailer and supply products for home 
use, commercial use and to schools thereby facilitating a broad spectrum of 
fitness enthusiasts. They stock over 5,000 products Within all fitness and 
sporting domains, and sales are delivered online. 

Building a strong recreation infrastructure is key to the health and wellbeing 
of the population. Ireland's fitness industry is enjoying a golden age with all 
ages increasingly engaged with their physical health and well-being. The Irish 
Sports Monitor Annual Report published in 2022 identifies that; 

. Participation in sport increased by 3 percentage points since 2021, 
with 43% of the adult population participating regularly in sport in 

2022, This equates to approximately 1.75 million adults who 
participated in sport and 170,000 adults who either resumed or 
begun participating in sport since 2021‘ 

o Personal exercise remained the most popular activity, with over twice 
as many participants as the second most popular activity, swimming. 
Running, cycling, and weights made up the remainder ofthe five most 
popular sports in 2022. 

- The proportion participating in sport in gyms, sports centres, and 
sports clubs all increased. 

- Sports participants reported spending {£1,144 on , 
coaching, health services and facility access per annum. 

2.2 Energy and Water Infrastructure 

There are underground and overhead power lines within the Parcel, as 

illustrated in Figure 3. The infrastructure comprises, 

- Cookstown-lnchicore 11OkVD0uble Circuit (D.C.) overhead (O/H) 
Transmission Line and 1 no. 110kV lattice mast. 

- Inchicore-Ballymount 38kV O/H power line and associated poles. 

ESB Networks require a lateral clearance to buildings to be 20m each side of 
the 110kV centreline, a radial clearance of 23m to be maintained from the 
centre of each 110kV tower and suitably designed crash barriers to be 
provided around new and existing masts. 

There is an existing 762mm diameter steel trunk watermain within the Parcel. 
Uisce Eireann (UE) requires a 16.7Sm wide wayleave centred over the 
watermain. 

The ESB and Uisce Eireann clearance requirements have a material impact 
on the developable area ofthis Parcel‘ Figure 3 (and Attachment 1) identifies 
lands which are effectively sterilised by energy and water infrastructure and 
development of any kind would not be acceptable within this zone of 
influence. 
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\swruwwml 

Figure 3 Existing ESB and Uisce Eireann infrastructure. 

3. Grounds for Exclusion 

3.1 Introduction 

The Residential Zoned Land Tax (RZLT) was introduced in Ireland by the 
Finance Act 2021 as part of the government‘s initiative called Housing for All 
- a New Housing Plan for Ireland". 

The purpose ofthe RZLTtax is to incentivize efficient land use by encouraging 
residential development and to tax landowners who are not providing lands 
which meet certain criteria for development. The tax and the associated 
guidelines are part of a suite of integrated measures and policy direction to: 

. engage lands in cities and towns. 
o create compact and integrated communities. 
. aid brownfield regeneration. 
- activate greenfield landbanks for housing. 
. support place making and growth of sustainable communities. 
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3.2 Assessment against Taxes Consolidation Act Criteria 

Section 653B of the TCA sets out; 

. Criteria which result in land being considered for inclusion in the RZLT 

maps ("the lnclusionary Criteria") and 
. Criteria which result in land which meet the lnclusionaw Criteria 

nevertheless being excluded from the maps (“the Exclusionary 
Criteria") 

The lnclusionary Criteria 

The lnclusionary Criteria are outlined in Section 653B (a—c) TCA. The 

overarching rationale for inclusion is that the zoning of the land is either 
solely residential or is for mixed use including residential and that the land 
has access to public services which have sufficient capacity to support the 
development of the land. 

For reference, the criteria are given in bold black text. Our response is given 
in blue and provides commentary where the criteria is relevant in terms of 
how it applies or why it does not apply to the subject lands. 

Section 653B sets out the meaning of "land which satisfies the relevant 
criteria" as being a reference to land which; 

3.2.1 56535 (a) Residential zoning criterion 

(a) is included in a development plan, in accordance with section 10(2) 

(a) of the Act of 2000, or local area plan, in accordance with section 
19(2)(a) of the Act of 2000, zoned- 

(i) solely or primarily for residential use, or 

(ii) for a mixture of uses, including residential use. 

Response: The Parcel is zoned Z14 - Strategic Development and 
Regeneration Areas (SDRAs) i‘n the Dublin City Development Plan 2022 - 
2028‘ This mixed-use zoning allows for residential ‘development. The land 
therefore satisfies the “zoning” Inclusipnary Criterion. 

Exclusion from the RZLT map is not being sought in response to this cn'terion. 
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3.2.2 Part (b) Public infrastructure and facilities criterion 

(b) it is reasonable to consider may have access, or be connected, to 
public infrastructure and facilities, including roads and footpaths, public 
lighting, foul sewer drainage, surface water drainage and water supply, 
necessary for dwellings to be developed and with sufficient service 
capacity available for such development. 

Response: The inclusion of the subject lands 01n the Draft Anjnual RZLT Map 
is challenged under Sectio'n 653803) as it is ‘not reasonable to consider that 
the subject lands has access to apublic water supply with sufficient service 
capacity available (emphasis added) . 

a) Water Supply 

The land's fo'rm pa‘rt of the Fo'rmer  Site, Although this land (Parcel ID 

No. DCC000064293) was excluded from the draft RZLT map pubhshed m 

2022, the remainder of that site (identified as Parcel ID DCC0000064150 

(previously in the 2022 map identified as Parcel ID DCCOOQOQ4727)) was 
incfuded. Planning permission issued by DCC fo'r development Withi'n the 
Parcel ID DCC0000064150 conditioned such that a new water connection 
could only be facilitated if upgrade works are undertaken at a location 
approx‘ 850m e'ast of the site an'd with'in la'n'd that is not Within the 
Iaridownefs control, see Figure 4. Ulisce Eireann further confirmed that it 
"currenlt/y does not have any plans to extend its network in thjs area. Should you 
Wis to progress with the canned/‘on you will be required to fund. this network‘ 
extension". This direction from UE does not apply to th'e subject Parcel as it is 

not part of tHe extant planning permission. However, it provides evidence 
thafc gufficient water supply service capacity is unavailable for the Parcel‘ See 

Uisce Eireann correspondenee included ‘in Attachment 3. 

-. > \ 
HQRIN 

LOCATION 0F WATERMAIN 
uwsmus wonxs As 
REQUIRED BV urscs imam» 
WA'EH INFRASTRUCTURE 
UPGRADE WORKS WiLL 
SERVICE omen lANDS 

Figure 4 Location ofwatermain upgrade works. 

The ab'ove referenced confirmation from Uisce Eireann ‘makes it clear that 
the lands do not and cannot be deemed to meet the public infrastruciure 
criterion, Section 653B(b) is clear‘ The assessment must be made on the 
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basis of the sufficiency in the capacity on‘ the public infrastructure which is 

available on‘ the relevant ‘dat'e. 

The upgrade required to ‘the public water infrastructure some 850 metres 
from the site will benefit the wider area. It is ‘not work which sol'ely benefits 
the lands. Nothing in the legislation permits a |‘ocal authority to require a 

private landowner to pay for an upgrade to public services and to deem them 
taxable for RZLT should they fall to do so. Such: an interpretation would 
introduce uncertainty an'd ambiguity in relati'on to where th‘e line should be 
drawn‘ in relation to the level of cost which a private landowner would be 

obliged to pay for the upgrading of publjc services to increase theilr capacity. 

The criteria ih ‘the Act to include lands for the RZLT, in re'lation to Services is 

included in 653(8) b as foj'lowsv 

(b) it is reasonable to consider may have access, or be connected, 
to piiblic infrastructure 'dnd facilities, including roads and 
footpaths, public lighting, foul sewer drainage, surface water 
drainage ,and water supply, necessary for dwel/ings to be developed 
and with sufficient service capacity available for such 
development. 

(Our emphasis added), 

Section 6535(b) is clear. The land must have access to public service; with 
sufficient service capacity available. The response of Uisce Eireann in; the 
Context of the’ plah'n'ing application made relating to Parcel ID 

DCC0000064150 is equally c'lear. There is not sufficient service ca'paclty 

avai]ab|e. The criterion is not satisfied. 

The fact'that Uisce Eireann maybe prepared to allbw an upgrade of its util'ity 

at a distance. of 850 m from the lands ‘at the cost 0.1‘ a land owner is niot 
something which any lécafl auth'o'rity can take intoaccount when assessing 
the satisfaction of th‘e criferia in the TCA. It may be possible in theory to 
create sufflcient capacity in the public water service but that required 
capacity can otnly be aoh'ieved (i) after‘ the relevent date fer the assessment 
for inclhsioh‘ ihithe current RZLT ma'p being 1S‘ja'nuary 2024 and (ii) ifthe land 
owner at their own cost pays to upgrade a public uti'l‘ity. 

Accordingly, it is not reaso'nable to consider that 'the Parcel meets the pu'b1ic 

infrastructure and facilities criterion‘ 

Though the legislation takes precedence over the RZLT Guidelines, Section 
4.1.1 ofthe RZLT Guidelines provides further support for the exclusion ofthe 
Lands. It offers guidance on ‘Services to be considered’ when identifying 
‘PalnIds to be inciudeld in a Draft \Map and the assessment of selrvices required 
to facilitate the d'evelopmeh": of Wands for residential deve'lopment: 
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“Th/s requires consideration of the services and infrastructure which 
are considered essential‘ to the connection and‘ development of 
residential communities. In assessing Whether land or landbanks are 
able to connect to service; Planning Authorities should take into 
account rhefo/lowing- In the first instance, Where the infrastrum/re 
is lbcated adjoining, intersecting, at a boundary or corner of a 

/andbank, in a nearby public road, 0r is connected to an existing 
development adjoining the landbank, the lam-Is should be 

considered r0 be ‘connected’ or ‘ab/e to connect’ and therefore are 
in-scope.” 

(Our emphasis added), 

We set out below our response to each of the thresholds. Th'is is limited to 
water supply infrastructure, 

Threshold Response 

Does 

landbank? 

ls 

the water supply The water supply infrastructure 
infrastructure adjoin the site, does not adjoin, intersector sitat 
intersect the site, exist at a the boundary/corner of the 
boundary or corner of the Parcel. 

the 

UE in their Connection & 
Developer Services (CD5) 

response attached to the extant 
planning permission on adjacent 
land within the wider  

’ identified that a new 
water connection is only feasible 
if upgrade works are undertaken 
at a location approx. 850m east 

of the site. 

water supply It is understood that a critical 
infrastructure in a nearby component of the water supply 
public road? infrastructure is 850m distant 

ls the 

from the Parcel. 

water supply No - the extant permission for 
infrastructure connected to the adjoining landbank is not 

existing development implemented to date. 
adjoining the landbank? 
an 

Where the thresholds above are not met, as is the case with the subject 
Parcel, the Guidelines are clear that the lands would not be ‘connected’ or 
‘able to connect’ andtherefore th'e Parcel is out of scoge. 
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The Guidelines provide further guidance to local authorities in circumstances 
“Where the infrastrutture does not meet the threshold above”. In eac1h case, the 
Guidelines refer to works “to connect the landbank’ to services. As is apparent 
from the Uisce Eireann response, the works required in the case of the 
adjoining Parcel ID DCCOOOO641SO and, ‘presumably for this land, are not 
works "to connect the landbank" to services. Rath‘er, they are works which will 
upgrade the public services for the benefit of the wider area‘ They are not in 
the nature of works contemplated by the RZLT Guidelines as bringing land 
within scope. 

The Gu/de/[nes say that ‘Where the infrastructure does not meet the threshold 
above the fol/owing needs to be considered: 

- Where no planning permission is in place, are the works to connect the 
landbank to the services on public land under the control of the local 
authority or land which will be available to the landowner/developer, in 
which case the land may be in-scope? (emphasis added) 

Responsez. The works required are not works to “connect the landbank 
to the services on public land”. Rather, they are works which will upgrade 
the public services for the benefit of the wider area, 

. Do the connections to services involve minor works, in which case the 
land may be I'n scope? (emphasis added) 

Response: The works required are not "connections to services? As set 
out in the Uisce Eireann response, they are works which‘ are requilred to 
upgrade and increase the capacity in the public water service‘ 

Further, the works are not "minor works". UE in their Connection 
Reference No CD519004746 pare-connection enquiry dated 11‘h February 
2020 associated with the exta'n't planning permission on the a'djacent 

Iandholding state, 

"In order to accommodate the proposed connection to Irish Water network at 
the Premises, upgrade works are required to upsize approx. 70m of existing 

250mm PVC pipe with 350mm ID pipe. Irish Water current/y does not have 

any plans to extend its network in this area. Should you wish to progress with 
the connection you will be required toflmd this network. " 

These works are at a significant additional cost to the development of our 
client's la'nds and cannot reaso'na'bly \be considered to be ‘minor works’ 
having regard to the substantial cost associated with the delivery of this 
infrastructure. Accordingly, the Parcel is not in scope, 
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- Do the connections to services require access to 3rd party/ands or 3rd 
party development to take place, in which case the land may be out of 
scope? (emphasis added) 

Response: As ouitlined above, the required works are Lot "connections to 
services". They are works to upgrade a public water service for the benefit 
of the Widler area and for fine reasons set olut above, (this guidance does 
not ‘bring the Ia'ntd in scope. 

It is reasonably assumed that the upgrade to the Uisce Eireann water 
infrastructure that was deemed necessary in re\iation to the-deveto'p'mernt 9f 
the adjoining Parcel, ID DCC000'064150 Wi|\l also b‘e deemed necessary i‘n 

relation to the development of this Parcel ID DCC000064923. In the context 
‘of Parcel ID DCC000064150, permission to undertake the upgrade was 
in'ciuded in th'e permission gra'nted under reference . 

Parcel ID DCCOOQO64923 must be considered on its own merits; it is not 
perm'isgibile for DCC m asgume that any ‘development, including the 
‘Upgrading of the water infrastructure, will take pJIace on foot of planning 
permission reference 3228/20 for this Parcel. 

THe Guidelines make it clear that lands shou'ld not be Included where the 
works requ-ired to connect the land to services are materiaHy significant or 
where statutory consents, including planning permission‘, are required, 

“If the works required to connect the land to services are materially 
significant, for example require access to‘ 3rd party lands whichare in 
private ownership or would require CPO or planning permission in 
themselves, then the l'and should be consid'ered to be ‘out of scope, 
Notwithstanding other development or works which may be considered, 

examples where land would be considered our of scope wauld include 

where the Works required to corm'ect the land to services in'vo/ve the 

crossing of European Sites, rivers, streams, or rail infrastructure where 
statutory consents are required!’ 

An assessmen't of the the upgra‘de works in the context of the above 

guidance, requires consideration of the necessity for planning permission, 
which as outlined ‘does not exist for this Parcel. 

A review of the Uisce Eireann Capital Investment Plan 2020-2024m confirms 
that the works required to sen/ice ‘the Parcel is ‘not listed. In their response 
to ouYr client as pa'rt of the p're—connecti0n enquiry ‘process associated with 
extant planning permission for adjoining lands, Uisce Eireann, confirmed that 
new upgraded infrastructure would be required. 

"I nigg » nyegtmenL-E' gn-2020-2024-Explgngtogy-Bookletpdf (waterje) 
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Because local authorities cannot consider that planning permissions granted 
relating to other land will be implemented, Parcel ID DCC000064923 must be 
assessed on the basis of Whether planning permission exists for the upgrade 
in the context of this Parcel. Planning permission is required, and planning 
permission does not exist. The above paragraph, therefore, means that the 
lands (parcél ID DCCOOOO64923) mUSt be considered out of scoge. 

Having rega'rd to the evidence presented in this submission, it can be 

objectively concluded that the subject Parcel does not meet Section 653B (b) 
of the Finance Act 2021 and accordingly it must be excluded from the RZLT 

maps. 

3.2.3 Part (c) Exclusionary Criteria 

(c) it is reasonable to consider is not affected, in terms of its physical 
condition, by matters to a sufficient extent to preclude the provision of 
dwellings, including contamination or the presence of known 
archaeological or historic remains, 

but which is not Iand— 

(i) that is referred to in paragraph (a)(i) and, having regard only 
to development (within the meaning of the Act of 2000) 
which is not unauthorised development (within the meaning 
of the Act of 2000), is in use us premises, in which a trade or 
profession is being carried on, that is liable to commercial 
rates, that it is reasonable to consider is being used to 
provides services to residents of adjacent residential areas, 

(ii) that is referred to in paragraph (a)(ii), unless it is reasonable 
to consider that the land is vacant or idle, 

(iia) the development of which would not conform with- 

(I) in a cuse in which the Innd is zoned in a development 
plan, the phased basis in accordance with which 
development of land is to take place under the plan, 
as detailed in the core strategy included in that plan 
in accordance with section 10(2A)(d) of the Act of 2000, 

or 

(II) in a case in which the land is zoned in a local area plan, 
the objective, consistent with the objectives and core 
strategy of the development plan for the urea in 
respect of which the local area plan is prepared, of 
development ofland on a phased basis, included in the 
local area plan in accordance with section 19(2) of the 
Act ofzaoo, 

on the date on which satisfaction of the criteria in this 
section is being assessed 

(iii) that it is reasonable to consider is required for, or is integral 
to, occupation by— 
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(I) social, community or governmental infrastructure and 
facilities, including infrastructure and facilities used 
for the purposes of public administration or the 
provision of education or healthcure, 

(II) transport facilities and infrastructure, 

(III) energy infrastructure and facilities, 

(IV) telecommunications infrastructure and facilities, 

(V) water and wastewater infrastructure and facilities, 

(VI) waste management and disposal infrastructure, or 

(VII) recreational infrastructure, including sports facilities 
and playgrounds, 

(iv) that is subject to a statutory designation that may preclude 
development, or 

(v) an which the derelict sites levy is payable in accordance with 
the Derelict Sites Act 1990. 

Response: 

Exclusionary Criterion (ii) land that is referred to in pumgraph (a)(ii) and 
is not vacant or idle" applies. 

Parcel ID DCCOOOO6493 is “land that is referred to in paragraph (a)(il)” (ie, it is 

zoned as mixed development including residential). Accordingly, as required 
by Exclusionary Criterion (ii) above, it must be excluded from the RZLT maps 
"unless it is reasonable to consider that the land is vacant or idle”. 

As set out in Section 2.1 of this submission, the ‘lands are most certainly not 
“vacant or idle? Rather, they are occupied by a very significant business 
which is providing employment in the area, and which is providing a valuable 
service in the supply and distribution of fitness, health and recreational 
products. 

When establishing RZLT, policy makers and legislators did not intend to 
penalise and potentially close businesses which are providing employment 
and contributing to the economy. A specific and deliberate distinction was 
drawn between lands which are zoned solely for residential development 
and lands which are zoned for mixed development including residential 
development, In the case of the former, Exclusionary Criterion (i) requjres 
that the business m'ust be rate paying and servicing the local community. In 

the case ofthe latter, Exclusionary Criterion (ii) requires only that the land is 

not vacant 0r idle‘ 

Having regard to current occupancy of the lands and the evidence presented 
in this submission, it is not "reasonable to consider that the lands are vacant or 
idle”. 

On this basis S6538 (c)(ii) requires the local authority to exclude the lands 
from the RZLT map, 
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Exclusionary Criterion (iii)(VIl) “recreational infrastructure, including 
spo'rts fatifities u'nd playgrounds” applies. 

T-he recreational infrastructure of ‘the State is comprised of a- range of 
buildings, facilinzies, as well as sport and recreational organisations and 
businesses. As specifically set out in paragraph (iii) (VII), It ‘includes sports 
facilities and\p’|aygro‘un‘ds, b‘u't it is nbt limited to ‘them. 

 which occupies the lands is the largest independent supplier of 
 in Ireland,    

 
n (iij) (VII). 

Exclusionary Criterion1(i.ii) (l,|l) (energy infrastructure ) and (iii) (V) (water 
infrastructnre) apply. 

Exclusionary Criterion (iii) inclUdes land that it is reasonable to consider is 

required for, or is integral to, occupation by— 

(HI) energy infrastructure and facilities, 

(IV) water and wastewater infrastructure an'dfacil/tiés, 

AS outlined in Section 2,2 of this submission, essential energy and water 
infrastructure traverse the lands, 

The part of the ‘I'ands which is coiloured yellow in FigUre 3 in Section 22 is, 

impacted by and\requi'red for the; 

- CookstoWn-lnchicore 110kVDoub|e Circulit (D.C.) overhead (O/H) 
Transmission Line and 1 no. 11‘OkVIattice mast, 

. lh'chi‘core-IBalIym‘o'unt 38kV OAH power line and associated poles. 
' 762mm diameter steel trunk watermain 

ESB Networks requjre a lateral clearance to bujldings to be 20m each side of 
the 110kv centreline, a‘ radial clearance of 23m to be maintained from the 
centre o'f each 110W tower and s‘u\itab‘ly designed crash barriers to be 

provided around new and exigfing masts‘ 

There is an existing 762mm diameter steel trunk wateprnajn within the Parcel. 
Uisce Eireann (UE) requires a 16.75m wide wayleave centred over the 
watermaih‘. 

No development whatever can take place on the lands coloured yellow on 
Figure 3 because those lands are required for, and are integral to, occupation 

by this ess'e'htial'ene'rgy Enid water infrastructure, 

While it is accepted that not all of the |‘ands meet Excl'usionary Criterion (iii) 
(Ill) and v/or (iii) (V), it is indisputable that a significant portion of the lands 
meet that Exclusionaw Criterion. Accordingly, if theJands were not otherwise 
excluded (which‘is not accepted) , the part ofthem which‘ meets this criterion 
must be excluded. 
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4. Conclusion 

As set out in this submission, local authorities, when playing a role in a 

procedure which determines whether or not a landowner may come within 
the net of a very significant and penal tax, must pay strict attention to the 
specific criteria set out in the relevant legislation, They must not read into 
legislation criteria which are not set out in the legislation to include land in 
scope, and they must not ignore criteria which the legislation states must 
exclude land from being in scope. 

Parcel ID DCCOOOO64293 does not meet one essential Inclusionary Criterion 
and does meet three Exclusionary Criteria, 

Accordingly, the Parcel is out of scope and is incorrectly included in the draft 
map. 

Where part of any lands being considered meet an Exclusionary Criterion, it 
is not open to a local authority to include all ofthe lands, including any part 
which meets an Exclusionary Criterion’ 

The inclusion of the lands in the current draft RZLT maps when it was not 
included in the maps published in 2022 demonstrates an inconsistency in the 
position adopted in relation to these lands. This is particularly so when the 
current draft map states that it is considered that the lands came into scope 
on 1“January 2022. In the event that it is contended by Dublin City Council 
that the lands were not in scope in 2022 but are now in scope (a) the draft 
map fails to state this and (b) as a matter of fact, no change has occurred in 
the intervening period that would justify the making of a different 
determination in 2024 to the determination that was made in 2022. 

For all of these reasons, Dubin City Council is requested to remove Parcel ID 

DCCOOOO64293 from the current draft RZLT map. 
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Attachment No.1 Site Location Plan 

Attachment No.2 Proof of Ownership 

Attachment No. 3 Irish Water Response 
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Land Registry 
County Dublin 

Register of Ownership of Freehold Land 

Part 1(A) - The Property 

Note: Unless a note to the contrary appears, neither the description of land in the register nor its 
identification by reference to the Registry Map is conclusive as to boundaries or extent. 

For parts transferred see Part 1(B) 

Page 1 of 4 
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Land Registry 
County Dublin 

Part 1(B) - Property 
Parts Transferred 

No. Prop No. Instrument Date Area(Hectares) Plan Folio No. 

Page 2 of 4 
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Land Registry 
County Dublin 

Part 2 - Ownership 

Page 3 of 4 
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Land Registry 
County Dublin 

Part 3 - Burdens and Notices of Burdens 

Page 4 of 4 
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11 February 2020 "f 

www wnrr u- 

Dear , 

Re: Connection Reference No  pre-connection enquiry - 

Subject to contract | Contract denied 

Connection for MultilMixed Use Development of 1,266 unit(s) at  Site, Walkinstown 
Avenue, Co.Dub|in. 

Irish Water has reviewed your pre-connection enquiry in relation to a water connection at  Site, 
Walkinstown Avenue, Co.Dub|in. 

Based upon the details that you have provided with your pre-connection enquiry and on the capacity 
currently available in the network(s), as assessed by Irish Water, we wish to advise you that, subject to 
a valid connection agreement being put in place, your proposed connection to the Irish Water 
network(s) can be facilitated. 

Water: 

In order to accommodate the proposed connection to Irish Waier network at the Premises, upgrade 
works are required to upsize approx. 10m of existing 250mm PVC pipe with 350mm ID pipe as shown 
on the attached figure (red line). Irish Water currently does not have any plans to extend its network in 

this area. Should you wish to progress with the connection you will be required to fund this network 
extension. 

The proposed development indicates that an important Irish Water asset is present on the site. A 
wayleave in favour of Irish Water will be required to protect the 30" steel trunk main. No structures will 
be allowed within 8m of main (i.e. 16.75m width centred over main), 

For design submissions and queries related to diversion/buildover please contact IW Diversion Team 
via email address diversions@water.ie 

Detailed proposals, including work method statements, insurance confirmation and details of work 
completed of a similar nature must be submitted to Irish Water for its consideration before approval will 
issue to undertaking work in close proximity to Irish Water assets. All such works in the vicinity of Water 
Mains or Sewers greater than 400mm shall be subject to written agreement with Irish Water before 
construction commences on site. This agreement shall also include any necessary protection for Water 
Mains and Sewers. The placing of concrete over or around Water Mains is expressly forbidden. 

Wastewater: 

New connection is feasible without upgrades for the full development directly to the 9B sewer on Naas 
Road. Storm water is not permitted to the Irish Water network. 

[\J w 

Mm.

00



Strategic Housing Development 

Irish Water notes that the scale of this development dictates that it is subject to the Strategic Housing 
Development planning process. In advance of submitting your full application to An Bord Pleanala for 
assessment, you must have reviewed this development with Irish Water and received a Statement of 
Design Acceptance in relation to the layout of water and wastewater services. 

All infrastructure should be designed and installed in accordance with the Irish Water Codes of Practice 
and Standard Details. A design proposal for the water and/or wastewater infrastructure should be 
submitted to Irish Water for assessment. Prior to submitting your planning application, you are required 
to submit these detailed design proposals to Irish Water for review. 

You are advised that this correspondence does not constitute an offer in whole or in part to provide a 

connection to any Irish Water infrastructure and is provided subject to a connection agreement being 
signed at a later date. 

A connection agreement can be applied for by completing the connection application form available at 
www.water.ielconnections. Irish Water's current charges for water and wastewater connections are 
set out in the Water Charges Plan as approved by the Commission for Regulation of Utilities. 

If you have any further questions, please contact Marko Komso from the design team on (022) 54611 or 
email mkomso@water.ie. For further information, visit www.water.ielconnections. 
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Attachment 7: ESB Letter (dated 17th October 2019) 
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- Energy for fi generations esb i2 

Tionscadall Innealloircachta agus Marthiunscadaxh Engmeermgand Major Prujccts 
Aon LarcheantarAcv-fort Bhallc Ama cum. One Dublm Au'pm'tCentmL mum Alrv'f 
Cluchran. Co mte Atha cnam K67 xm‘ Eu'c Cloghran. c0 Dublin. K57 xm‘ Ireland a 0531 103 some Phone ~35: 1 7o: soon 

17th October 2019 

Re: Proposed Development at Naas Road, C0. Dublin within Span 38-40 ofthe Citywest- 
Inchicore and Span 16-18 of the Conkstawn-Inchicure 110 kVD. C. Transmission Line. 

Dear Sir, 

Further t0 your enquiry t0 ESB Networks and subsequent site meeting 22/08/2019 and 

correspondences with this Office in relation to a proposed development in the above 110 kV 
Double Circuit (D.Cv) Transmission Line Spams, please refer below: 

Tower N0. 39/ l7 is located within the center of your c1ient’s site with Tower No.40 / l8 located 

adjacent to the Luas Line to the Nonh your client’s site (Folio DN176264F refers). 

I have based the Electrical Safety clearances 0n the drawing “NRM-DOB-XX-SI-SK-C- 
00_ESB.dwg”received via email 14/10/2019 and clarifications received 11/10/2019 on Building 
usage (Mixed Use and Residential) and Single Level Basements etc.. 

The Proposed Maximum Road level within Span 16/38-18/40 is 42.5m as confirmed 09/10/2019. 

The above drawing details the plan layout of buildings which are located outside of 20m 
perpendicularly from the 110 kV C.L., a corridor of 40m centered on the 110 kV C.L. 

The above clearance is site and location in span specific and should not be agglied within other 

Transmission Line Spins or Sites. 

Please ensure that any revisions or alterations to the planned works in the vicinity of the D.C. 

110 kV Transmission Line (i.e. Building Heights and locations relative to the 110 kV 
Transmission Linc, finished ground/road levels, and land use etcv) are re-issued to ESB 
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generanons QSUJE 

Networks/ this Office for review prior to any construction work commencing on site to ensure 

all of the above electrical clearances have been adhered to. 

Based on the above drawings and information provided ESB would have no objection to 

the Proposed Development on the condition that ESB Networks / this Office is contacted 
prior to construction works and demolition works commencing on site. 

As outlined during our site meeting due to the groximity of the live line to the groposed works it 
is essential that contact is made with this Office l ESB Networks well in advance of construction 

works commencing to agree safe working grocedures in the vicinity of the l lO kV Transmission 

Line. 

Please ensure that during the construction works that maintenance access is maintained to the 

OHL Infrastructure which traverses the site‘ 

A hard copy of the ESB Networks, HSA booklet “Code of Practice for Avoiding Danger from 
Overhead Electricity Lines” is enclosed with this letter, particular attention should be made to 

sections 7 & 8. 

Thank you for consulting with ESB regarding the proposed development 

Should you need any further information or clarifications please do not hesitate to contact me on 

Yours sincerely, 
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An 
Bord 
Pleanéla 

lnspector’s Report 
ABP-320434-24\ 

Type of Appeal 

Location 

Planning Authority 

Planning Authority Reg. Ref. 

Appellant(s) 

Inspector 

ABP-32043424 

Appeal under section 653J(1) of the 

Taxes Consolidation Act 1997, as 

amended, against the inclusion of land 

on the Residential Zoned Land Tax 

Map 

, Naas Road, 

Dublin 12 

Dublin City Council 

RZLT-000236 
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1.0 

1.1. 

1.2. 

1.3. 

2.0 

2.1. 

2.2. 

3.0 

Site Location and Description 

The brownfield lands (approximately 0,831 hectares) comprise part of the  

 located to the south of the Naas Road and to the east of Wa1kinstown 

Avenue in Dublin 12‘ This site which is part of a larger landholding contains a former 

 

There is vehicular access to 

the subject lands from the R112 to the east. 

The lands comprise Land Parcel ID DCCOOOOG4293 on the final RZLT mapv 

There is a concurrent RZLT appeal (An Bord Pleanéla Reference ABP-320436-24) 

on adjoining lands to the north and east. 

Zoning and Other Provisions 

The subject lands are within Zone Z14 — ‘Strategic Development and Regeneration 

Areas‘ (SDRA) in the Dublin City Development Plan 2022-2028 (Zoning map G 

refers). This zoning objective seeks ‘To seek the social, economic and physical 

development and/or regeneration of an area with mixed-use, of which residential 

would be the predominant use.’ The lands are zoned for a mixture of uses including 

residential use. 

The lands form part of SDRA 5 — Naas Road in the Dublin City Development Plan 

2022-2028 (Section 13.7 of the City Development Plan refers). The subject lands are 

identified therein as a Key Opportunity Site for mixed use development. 

Planning History 

RZLT Appeal on adioininq site to the north and east 

An Bord Pleanéla Ref. ABP-316975-23 l Planning Authority Ref. RZLT000055 refers 

to an August 2023 decision to confirm the determination of the local authority to 

include lands at the , Naas Road, Dublin on the RZLT MAP_ This 

decision was the subject of Judicial Review proceedings which were struck out by 

ABP-320434-24 Inspector's Report Page 2 of 14 
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the High Court on the basis that, inter alia, a deferral in the liability to tax for a one 
year period rendered the proceedings moot. 

Other 

The overall Iandholding has an extensive planning history. Relevant applications are 
as follows: 

Planning Authority Ref. 3228/20 refers to an April 2021 decision to grant a 10-year 
permission for a mixed-use development including part Build to Rent scheme in 13 
no. blocks (Blocks A-L) ranging in height from 4 - 15 storeys over 3 no. basements 
with a cumulative gross floor area of 168,184.13 sqm. The application area includes 
pan of the  Site’ (6_429 hectares) and 0.492 hectares to accommodate works 
to facilitate connections to municipal services and works proposed to public roads. 

Planning Authority Ref. 3060/23 refers to a February 2021 decision to grant 
permission for modifications to the previous application under 3228/20. 

Planning Authority Ref‘ 2799/12 refers to an August 2012 decision to grant 
permission to erect a glazed lean-to walkway between two existing showrooms. 

Planning Authority Ref‘ 3569/09 refers to a September 2009 decision to grant 
permission for change of use of vacant showroom and workshops to recreation use, 
modifications to building incorporating new roller skating rink, café, offices, children's 
fitness centre. 

Planning Authority Ref. 3677/05 refers to an August 2005 decision to grant 
permission for a single storey warehouse adjacent to the parts warehouse. 

Planning Authority Ref. 1626/99 refers to a July 1999 decision to grant permission 
for a motor (trade display) showroom, addition to parts and accessories building. 

Planning Authority Ref. 0221/98 refers to a March 1998 decision to grant permission 
for erection of a single storey distribution office to replace temporary distribution 
office building‘ 

ABP-320434-24 Inspector's Report Page 3 of 14 
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4.0 Submission to the Local Authority 

4.1. 

5.0 

5.1 

The appellant made a submission to the Local Authority which raised the following 

matters: 

~ The land parcel accommodates underground and overhead powerlines and a 

substation which requires wayleaves / radial clearance I crash barriers etc. 

There is also an existing watermain on the lands requiring a 16.75 m 

wayleave. The lands are significant in area and are required for, and are 

integral to, occupation by this essential energy and water infrastructure. As 

such the entire land parcel should be removed from the map‘ At the very least 

the part of the land parcel affected should be removed from the map. 

Insufficient water supply capacity to serve the lands, Planning permission is 

required for the water network upgrade. Under Reg. Ref. 3228120 Uisce 

Eireann (UE) conditioned that a water connection can be facilitated if upgrade 

works are undertaken 850 m east of the lands, which comprise lands not in 

the landowner’s control. Water infrastructure does not adjoin the site; works 

are required to upgrade the network and they are not minor works; as such 

the lands are out of scope for the tax. 

The lands are not vacant or idle. They are occupied by a significant business, 

McSpori, an independent supplier of  in Ireland. It is 

considered ihat this use is part of the recreational infrastructure which 

facilitates sports and recreation across the State and it therefore falls within 

the exclusionary criteria (iii)(VH) ‘recreational infrastructure, including sports 

facilities and playgrounds.‘ 

Determination by the Local Authority 

The Local Authority determined that the lands satisfy the relevant criteria as set out 

in section 653B on the basis that they: 

- Are zoned for a mixture of uses, including residential use 

- Have access or can be connected to public infrastructure and facilities, with 

sufflcient service capacity, as confirmed by Uisce Eireann in its report dated 25"1 

ABP-320434-24 Inspectors Report Page 4 of 14 
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6.0 

6.1 

April 2024 and having regard to the brownfield nature of the lands and their location 

within the built up footprint of the city 

- Are vacant / idle as there is no active authorised use on the lands which is required 

for, or integral to, the operation of a trade or profession being carried out on. or 

adjacent to, the land 

- Meet the other qualifying criteria of section 653B of the Taxes Consolidation Act, as 

amended. 

The Appeal 

Grounds of Appeal 

The following points are made in support of the appeal: 

Public water suggly 

. It is not accepted that the parcel meets the requirements of Section 653B(b) in 

terms of water supply. The existence of planning permission is not a criteria 

which should be considered‘ 

o The position of UE remains that a water connection to the parcel would not be 

permitted unless there is an upgrade to the UE public network and that UE has 

no plans to undertake the upgrade. It is unclear on what basis UE deems the 

upgrade not to be substantial. 

~ The capacity to be considered is that of the entire public infrastructure and 

facilities, not just of the water supply plant. Where the capacity does not exist or 

is deficient at the relevant date the parcel should be excluded from the map‘ 

- The cost of upgrade works to public infrastructure that service the wider area as 

well as the relevant land cannot be levied on a landowner to bring the relevant 

land within scope. 

o Where a statutory consent, including a road opening licence is required for any 

works (as it would be in this case), the lands must be deemed to be out of scope 

and excluded. 

ABP-320434-24 Inspectofs Report Page 5 of 14 
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Foul sewer drainage 

A condition of planning application 3228/20 relating to the adjoining parcel to the 

north is that the new wastewater drainage system includes a spur to facilitate a 

future connection to allow development within this area of the parcel. In the 

absence of this wastewater infrastructure, access to the public wastewater 

network would not be possible for this part of the lands. 

Business operatinq on part of the parcel 

The land parcel accommodates a warehouse building and yard trading as 

, a trade business. that is liable for and pays commercial rates. 

The portion of the parcel occupied by the warehouse building is not vacant or idle 

as it provides storage for , a sports and fitness retailer that supply 

products for home and commercial use. Sales are predominantly online based. 

It is considered that the existing use of the subject lands for the importation and 

storage of motor vehicle parts and accessories is a Class 5 use and it is also 

considered that the storage for onward distribution of  falls 

under Class 5 use. Given that Class 5 was a previously established use, the 

existing use of the warehouse would not constitute a change of use‘ 

It is not reasonable to considerthe land used by , a rate paying 

authorised business, is ‘vacant or idle.‘ 

Energy infrastructure and Water infrastructure 

There are underground and overhead power lines within the parcel. ESB 

Networks require a lateral clearance to be 20 m on each side of the 110Kv 

centreline, a radial clearance of 23 m to be maintained from the centre of each 

110Kv tower and crash barriers to be provided around new and existing masts. 

In terms of water infrastructure there is a steel trunk watermain within the parcel. 

UE requires a 16.75 m wide wayleave centred over the watermain. 

ESB and UE clearance requirements have a material impact on the developable 

area of this parcel, with lands effectively sterilised by energy and water 

infrastructure. The aggregate area impacted is 0.286 ha representing 35% of the 

total area of this parcel. 

ABP-320434-24 Inspector's Report Page 6 of 14 
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- The Local Authority’s determination fails to record that following engagement and 

the envisaged joint assessment between the ESB and the landowner it was 

decided that the 110Kv line would not be undergrounded due to costs. As such 

the wayleave of 20 m on either side of the 110 kv line will continue to affect the 

parcel. Furthermore, following engagement with UE the watermain was not 

diverted and the 16.75 m wayleave relating to this infrastructure continues to 

affect the land parcel. 

0 While it is not uncommon that a Development Plan may have an objective that a 

large piece of public infrastructure would be moved or undergrounded this is a 

matter between the relevant utility company and the planning authority; it is not 

open to the landowner to undeflake such works. Unless or until it is ever actually 

moved the land through which it runs must be considered to be land which is 

‘required for, or is integral to occupation by’ the relevant infrastructure. 

o The area impacted by the infrastructure is 1.827 hectares or 42% of the parcel. 

o The infrastructure impacting the parcel is mapped and the required wayleaves 

are confirmed by ESB and UE and those areas must be excluded from the final 

map. 

Attachments received with the appeal are as follows: 

- Site Location Plan 

- Local Authority Notification 

- Local Authority Evaluation Report 

- UE submission 

- Submission (and attachments) made to Local Authority 

ABP-32043444 lnspectofs Report Page 7 of 14 
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7.0 

7.1 

742 

7.3 

Assessment 

The grounds of appeal have been fully considered. Under section 653J of the Taxes 

Consolidation Act 1997 as amended, the Board's role in the current appeal is to review 

the determination of the local authority under section 653E which is based on the 

application of the relevant criteria set out in section 6535 of the Act for inclusion on 

the RZLT map. This position is consistent with the Residential Zoned Land Tax- 

Guidelines for Planning Authorities June 2022 which clearly sets out in section 3.3.2 

that: 

"in considering appeals, An Bord PIeané/a is restricted to considen'ng the grounds of 
appeal, the determination of the local authority on the submission made dun'ng public 

display period, and any additional information on the servicing or use of the land 

which the Board may seek from the landowner, Local Authority or stakeholders 

identified in article 28 of the 2001 regulations. In assessing any appeal, the Board is 

restricted to considering whether the lands meet the qualifying criteria set out in 

section 653B only” 

Section 653B of the Taxes Consolidation Act 1997 as amended, sets out the criteria 

for inclusion on the map, and states that-the first consideration for inclusion is land 

which in subsection (a) ‘is included in a development plan’ or ‘local area plan’ zoned 

solely or primarily for residential use, or for a mixture of uses including residential. 

The subject lands are zoned Z14 — ‘Strategic Development and Regeneration Areas’ 

(SDRA) and are considered within the scope of section 653B(a)(ii)4 

Section 653B(c)(ii) provides for exclusion of lands zoned for a mixture of uses 

including residential use from the RZLT map unless it is reasonable to consider that 
the land is vacant or idle. Page 12 of the RZLT Guidelines set out that ‘vacant or idle 
land’ means land which, having regard only to development (within the meaning of the 

Act of 2000), is not required for, or integral to, the operation of a trade or profession 

being carried out on, or adjacent to, the land‘ In terms of determining whether lands 

are vacant or idle the Guidelines state the following: 

Setting out the text in the legislation ‘vacant or idle land’ means land which, having 

regard only to development (within the meaning of the Act of 2000) which is not 

unauthorised development (within {he meaning of the Act of 2000), is not required 

for, or integral to, the operation of a trade or profession being carn'ed out on, or 
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7.4 

7.5 

adjacent to, the land; the first step is to determine if the development on the land is 

required for or integral to a trade or profession being carried out on the land or 

adjacent to the land. 

The appellant contends that the lands accommodating the warehouse is not vacant 

or idle on the basis that it is used for storage of  by a trade retail 

business which supply products for home and commercial use. Following an online 

planning search, this use does not appearto have the benefit of a grant of planning 

permission; | consider this activity would constitute a material change of use on the 

subject lands. l note the Local Authority advise that part ofthe warehouse on the 

land is used for storage in connection with a retailing company based in nearby 

Robinhood Road. 

Having regard to the foregoing and also in relation to section 653b(c)(ii), l consider 

this land parcel to be vacant or idle as the land is not required for or integral to the 

operation of a trade or profession being carried out on or adjacent to the ‘and, with 

the main  premises not located on or adjacent to the land and also that there 

appears to be a material change of use on the lands which would appear not to have 

the benefit of planning permission. As such, l consider that the land cannot avail of 

the exciusion as set out under section 653B (c)(ii) of the Taxes Consolidation Act 

1997 as amended. 

In terms of section 653(B)(b) the site is within the urban area and it is reasonable to 

consider that the land may have access to or be connected to public infrastructure 

and facilities, including roads and footpaths, public lighting, foul sewer drainage, 

surface water drainage and water supply necessary for dwellings to be developed 

and with sufficient service capacity for such development. 

Notwithstanding, the appellant considers that the land parcel does not meet the 

requirements of section 6535(b) in terms of water supply. In this regard UE has 

advised that there is water supply capacity to serve the lands and that works would be 

required to upgrade the water network involving the upsizing of approximately 10 m of 

PVC piping. Having reviewed and confirmed the 10-year Water Supply Capacity 

Register for Dublin City and Suburbs as published by UE in June 2023 l note there is 

capacity available to meet 2032 population targets. ln terms of the requirement to 

upgrade the water supply network as described above, I refer to the Residential Zoned 
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7.6 

7.7 

7.8 

Land Tax - Guidelines for Planning Authorities, 2022, ‘Serviced Land Definition’, which 
states the following: “Information from stakeholders such as Irish Water will play a key 
role in identifying these lands and providing confirmation of existing capacity in 
wastewater treatment plants and water treatment plants along with data informing the 
date of connection or ability to connect to services, where this date was after 1 January 
2022. A need for network upgrades is not considered to exclude lands, where sufficient 
treatment capacity is confirmed to exist.’ Therefore, I conclude that upgrades to an 
existing system is not considered criteria for exclusion under Section 653B (b) of the 
Taxes Consoiidation Act 1997‘ as amended. 

l do not concur with the appellant's assertion that the lands should be considered out 
of scope on the basis that the upgrade may require provision of a statutory consent in 
the forms of a road opening licence. It is a common and routine occurrence to apply 
for a road opening licence should works be required to a public road. The RZLT 
Guidelines at page 24 state that ‘examples where land would be considered out of 
scope would include where the works required to connect the land to services involve 
the crossing of European Sites, rivers, streams or rail infrastructure where statutory 
consents are required" The appeal lands do not fall within these aforementioned 
categories. 

The appellant refers to a previous planning application for a mixed-use development 
on adjoining lands to the north (Planning Authority Ref. 3228120 refers) which 
conditioned that a spur would be required to facilitate a future wastewater connection 
to allow development at the southern portion of the overall Iandholding. While noting 
that this part of the landholding does not adjoin a public road, it adjoins lands within 
the appellant's control which can connect to the nearest sewer which is located, 
according to UE, 35 m north of the land parcel, along the Naas Road. As such I 

conclude that this pan of the landholding does not meet the criteria for exclusion under 
Section 653B (b) of the Taxes Consolidation Act 1997, as amended. 

Referring to Section 653B(c)(iii) (Ill) and (V) of the Taxes Consolidation Act 1997 as 
amended the appellant considers that the parts of the land parcel affected by energy 
infrastructure comprising, inter alia‘ overhead and underground powerlines and also 
by water infrastructure, namely an existing steel trunk watermain, should be 
excluded from the scope of the RZLT. 
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Section 3.1.2 of the Guidelines, ‘Exclusions from the Map’ state that exclusions of 

particular lands as set out in the legislation and as clarified in the guidelines should 

be taken into account. With specific reference to Land Required for Infrastructure 

and Community Services the guidelines state: “As set out within the legislation, it is 

reasonable to exclude land required for the provision of community services and 

infrastructure which will sustain existing and future residential communities.’ 

The Guidelines note a number of uses which may be required or are provided on 

either residential or mixed-use lands which permit housing are to be excluded from 

the map. These are set out in section 653B(c)(iii)(l) - (VII) and include (Ill) energy 

infrastructure and facilities and (V) water and wastewater facilities. 

Regarding the energy infrastructure and water infrastructure on the land parcel, l 

note the lands are not specifically identified for the provision of such infrastructure in 

the Dublin City Development Plan 2022-2028. The Guidelines state that where a 

zoning facilitates residential development, but also makes provision for other uses 

including the uses identified in (I) - (VII) above by way of a statement or written 

objective, but does not specifically identify land within a statutory plan for those uses, 

the whole of the land area should be considered to be in scope unless the location 

and scale of the excluded uses is clearly set out. Noting that that the Dublin City 

Development Plan 2022-2028 does not identify the subiecfi lands for the provision of 

energy and water infrastructure in accordance w'rth the above, it is reasonable to 

consider that the land parcel is in scope. 

UE has confirmed to the Local Authority that the substantial 30" strategic watermain 

traverses the lands and indicates a wayleave will need to be maintained if the 

watermain is not to be diverted. l note the appellant’s comments that following 

engagement with the ESB a decision was made that the 110 kv line would not be 

undergrounded due to costs and that the wayleave would continue to affect the 

parcel. In this context it is legitimate to refer to the permitted development on 

adjoining lands comprising in excess of a thousand residential units (Reg. Ref, 

3228120 refers), which incorporates the aforementioned on-site electricity 

infrastructure and water infrastructure with open spaces and roads sewing the 

development aligned along the utility routes and wayleaves. This permission 

demonstrates that a residential development can be accommodated with the 

aforementioned infrastructure being in situ. This reinforces my view that the subject 
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7.9 

8.0 

9.0 

lands are not required for, or integral to, occupation by either energy infrastructure 
and facilities and water infrastructure and facilities. As referred to in section 7.2 
above, all of the subject lands which are zoned for a mixture of uses. including 
residential use, are in scope having regard to section 653B(ii). 

An Bord Pleanéla is restricted in the appeals process to considering whether the 
land meets the qualifying criteria set out in section 6535 only. The grounds of appeal 
relating to the potential costs of upgrade works to public infrastructure and how these 
costs would be levied fall outside the qualifying criteria included in section 6538 and 
cannot be considered in the appeal process. 

Recommendation 

Having regard to the foregoing, l consider that the lands identified as Parcel ID 
DCCOOOOG4293 meet the qualifying criteria set out in section 653B of the Taxes 
Consolidation Act 1997, as amended. There are no matters arising that warrant 
exclusion of the subject lands from the final map and therefore | recommend that the 
Local Authority determination be confirmed, and the lands are retained on the map. 

Reasons and Considerations 

In the assessment of this appeal, regard was had to the content of the Residential 
Zoned Land Tax — Guidelines for Planning Authorities (June 2022) which are 
considered to be a helpful complement to understanding the spirit and intent of the 
primary legislation. However, the recommendation is made within the clear parameters 
of the applicable legislation. 

The lands identified as Parcel ID DCCOODOG4293 on the RZLT Final Map are 
considered in scope of section 653B(a). The lands are located within an established 
urban area and have access to, or can be connected to, as required by 6538(b), 
surface water drainage infrastructure, along with water supply and foul sewer drainage 
for which there is sufficient capacity available as evidenced by Uisce Eireann Water 
Supply and Wastewater Capacity Registers which confirm capacity to serve the lands. 
The Dublin City Development Plan 2022-2028 has not identified the subject lands for 
the purposes of energy infrastructure and facilities and water and wastewater facilities. 
It is considered that the land parcel is in scope and does not meet the provisions of 
section 653B(c)(iii)(lll) and (V) for exclusion from the map. The land is vacant or idle 
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10.0 

as the land is not required for or integral to the operation of a trade or profession 

being carried out on or adjacent to the land, with the main  premises not 

located on or adjacent to the land. Furthermore, a material change of use appears to
l 

have occurred on the lands which would appear not to have the benefit of planning 

permission. As such, the land cannot avail of the exclusion as set out under section 

653B (a)(ii) of the Taxes Consolidation Act 1997 as amended. The land does not fall 

within the exemptions as set out under section 6535 (c) (i) — (v) of the Taxes 

Consolidafion Act 1997, as amended. 

Recommended Draft Board Order 

Taxes Consolidation Act 1997 as amended 

Planning Authority: Dublin City Council 

Local Authority Reference Number: RZLT-000236 

Appeal by  Co‘ Unlimited Company in accordance with section 

653J of the Taxes Consolidation Act 1997 as amended. against the inclusion of the 

land on the Residential Zoned Land Tax Map by Dublin City Council on the 27"1 day 

of June 2024 in respect of the site described below‘ 

Lands at: , Naas Road, Dublin 12 

Decision 

The Board in accordance with section 653J of the Taxes Consolidation Act 1997 as 

amended, and based on the reasons and considerations set out below, hereby 

decided to: 

The Board confirm the determination of the local authority and direct the local authority 

to retain the lands identified as Parcel lD DCCOOOOG4293 on the final map. 

Reasons and Considerations 

The lands identified as Parcel ID DCCOOOOG4293 on the RZLT Final Map are 

considered in scope of section 653B(a). The lands are located within an established 

urban area and have access to, or can be connected to, as required by 653B(b), 

surface water drainage infrastructure, along with water supply and foul sewer drainage 

for which there is sufficient capacity available as evidenced by Uisce Eireann Water 
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Supply and Wastewater Capacity Registers which confirm capacity to serve the lands. 

The Dublin City Development Plan 2022-2028 has not identified the subject lands for 
the purposes of energy infrastructure and facilities and water and wastewater facilities. 

It is considered that the land parcel is in scope and does not meet the provisions of 
section 653B(c)(iii)(ll|) and (V) for exclusion from the map. The land is vacant or idle 

as the land is not required for or integral to the operation of a trade or profession 

being carried out on or adjacent to the land, with the main  premises not 

located on or adjacent to the land. Furthermore, a material change of use appears to 
have occurred on the lands which would appear not to have the benefit of planning 

permission. As such, the land cannot avail of the exclusion as set out under section 

653B (a)(ii) of the Taxes Consolidation Act 1997 as amended. The land does not fall 

within the exemptions as set out under section 653B (c) (i) — (v) of the Taxes 

Consolidation Act 1997, as amended. 

l confirm that the report represents my professional planning assessment, judgment 
and opinion on the matter assigned to me and that no person has influenced or tried 
to influence, directly or indirectly, the exercise of my professional judgment in an 

improper or inappropriate way. 
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lnspector’s Addendum 
An 
Bord ' 

Report 
Pleanala ABP-320434A-24 

Type of Appeal Appeal under section 653.1(1) of the 

Taxes Consolidation Act 1997, as 

amended, against the inclusion of land 

on the Residential Zoned Land Tax 

Map 

Location 
, Naas Road, 

Dublin 12 

Local Authority Dublin City Council 

Local Authority Reg. Ref. RZLT-000236 

Appellant(s) 
 

 

Inspector 
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1.0 

1.1. 

1.2. 

2.0 

2.1 

2.2 

Background 

The Board Direction dated 8"‘ October 2024 noted that the report of the Planning 
Authority contained on the file may not relate to Parcel ID DCCOOOOG4293, which is 
the subject of this particular appeal. Out of an abundance of caution, the Board 
requested that a copy of the report of the Planning Authority for Parcel ID 
DC0000064293 be secured and placed on the file as appropriate. Thereafter, the 
Board requested that the file be sent to Inspectorate for an Addendum Report, 
outlining changes, if any, to the original Inspector's Report and recommendation. 
The Board requested that the Addendum Report be provided to it for its further 
consideration. 

A copy of the report of the Planning Authority for Parcel ID DCC000064293 was 
sought and has been placed on the file. Furthermore, a copy of the Uisce Eireann 
(UE) report for Parcel ID DCCOOOOS4293 was sought and has been placed on the 
file. 

Assessment 

As set out in the original |nspector’s Report relating to this appeal, the appellant 
included a number of attachments to the appeal submission including a copy of the 
Planning Authority's report relating to Parcel ID DCC000064293 and a copy of the UE 
report relating to Parcel ID DCC000064293. 

The original Inspector's Report and recommendation had full regard to and 
consideration of the Planning Authority's report and to the UE report relating to Parcel 
ID DCC000064293, which is the subject of this particular appeal. Therefore. it is 
considered that no changes to the original Inspector's Report and recommendation 
are required. 
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I confirm that the report represents my professional planning assessment, judgment 

and opinion on the matter assigned to me and that no person has influenced or tried 

to influence, directly or indirectly, the exercise of my professional judgment in an 

improper or inappropriate way. 
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Bord 
, 

Board Direction m 80-017798-24 
ABP-320434-24— 

The submissions on this file and the Inspector's report were considered at a Board 

meeting held on 08/10/2024. 

The Board decided to defer this case for consideration as it was noted that the report 

of the Planning Authority (marked with the red tab) contained on the file may not 

relate to Parcel ID DCCOOOOB4293 which is the subject of this paflicular appeal. 

Out of an abundance of caution, the Board requests Processing to secure a copy of 

{he report of the Planning Authority for Parcel ID 000000064293 and place it on the 

file as appropriate‘ 

Thereafter, the Board requests that the file be sent back to Inspectorate for an 

Addendum Report outlining changes, if any, to the original Inspector's Report and 

recommendation. 

The Addendum Report is requested to be provided to the Board for its further 

consideration. 

Board Member Date: 08/10/2024  
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/ 
Our Case Number: ABP-320434-24 

Planning Authority Reference Number: RZLT-000236 An 
\

_ 
Your Reference:  I‘: 

r 

" 501111
_ 

.' f. P] 2-unala 

McCutcheon Halley 
Kreston House 
Arran Coun 
Arran Quay 
Dublin 7 
D07 K271 

Date: 

Re: Inclusion of the land on the residential zoned land tax Final map 2024 
, Longmile Road, Dublin 12. 

Dear Sir/ Madam, 

An order has been made by An Bord Pleanéla determining the above-mentioned matter in accordance 
with section 653.1 of the Taxes Consolidation Act, 1997, as amended. A copy of the order is enclosed. 

In accordance with section 146(5) of the Planning and Development Act 2000, as amended, the Board 
will make available for inspection and purchase at its offices the documents relating to any matter falling 
to be determined by it, within 3 days following the making of its decision The documents referred to 
shall be made available for a period of 5 years, beginning on the day that they are required to be made 
available. In addition, the Board will also make available the Inspector's Report, the Board Direction and 
Board Order in respect of the matter on the Board's website (www.p|eanala.ie). This information is 
normally made available on the list of decided cases on the website on the Wednesday following the 
week in which the decision is made. The Public Access Service for the purpose of inspection/purchase 
of file documentation is available on weekdays from 9.15am to 5.30pm (including lunchtime) except on 
public holidays and other days on which the office of the Board is closed. 

The validity of a decision of An Bord Pleana'la may be challenged by way ofjudicial review. 
i 

l

J 

Yours faithfully, 
§ 

I‘ 

| 

i 

I 

I

| 

Tail 
_ 

Tel (o1) ass B100

I 
Gian Aitifill LoCall 1800 275 175 
Facs Fax (D1) B72 2684 64 Sréid Maoiibhride 64 Marlborough Street 
Lélthreén Gréaséin Website wwwpIeanalaJe Bails Atha Cliath 1 Dublin 1 

Rlnmhphost Email bard@pleanala.ie D01 V902 D01 V902
‘ 
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Board Order 

Bord ABP-320434-24 
‘ 

H’ =5 Pleanéla 

Taxes Consolidation Act 1997, as amended 

Planning Authority: Dublin City Council 

Planning Authority Reference Number: RZLT-236 

Appeal by  care of McCutcheon 

Halley Chartered Planning Consultants of Kreston House, Arran Court, Arran 

Quay, Dublin in accordance with section 653J of the Taxes Consolidation Act 

1997, as amended, against the inclusion of land on the map of the Residential 

Zoned Land Tax by Dublin City Council on the 27U1 day of June 2024 in 

respect of the site described below. 

Lands at: , Longmile Road, Dublin. 

Decision 

The Board in accordance with section 653J of the Taxes Consolidation 

Act 1991, as amended, and based on the reasons and considerations set 

out below, hereby decides to confirm the determination of the local 

authority. 

ECYK 
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Reasons and Considerations 

The lands identified as Parcel ID DCCOOOOG4293 on the RZLT Final Map are 

considered in scope of section 6538(a) of the Taxes Consolidation Act 1997, 

as amended. The lands are located within an established urban area and 

have access to, or can be connected to, as required by 653B(b) of the Act‘ 

surface water drainage infrastructure, along with water supply and foui sewer 

drainage for which there is sufficient capacity available as evidenced by Uisce 

Eireann Water Supply and Wastewater Capacity Registers which confirm 

capacity to serve the lands. The Dublin City Development Plan 2022-2028 

has not identified the subject lands for the purposes of energy infrastructure 

and facilities and water and wastewater facilities. It is considered that the land 

parcel is in scope and does not meet the provisions of section 653B(c)(iii)(lll) 

and (V) of the Act for exclusion from the map. The land is vacant or idle as 

the land is not required for or integral to the operation of a trade or profession 

being carried out on or adjacent to the land, with the main  premises 

not located on or adjacent to the land. Furthermore, a material change of use 

appears to have occurred on the lands which would appear not to have the 

benefit of planning permission. As such, the land cannot avail of the exclusion 

as set out under section 653B (a)(ii) of the Taxes Consolidation Act 1997 as 

amended. The land does not fall within the exemptions as set out under 

section 6538 (c) (1)-(v) of the Taxes Consolidation Act 1997. as amenqiii 

Dated this Wu‘ day of DQbRC 2024 
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